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INTRODUCTION

Criminal Law Digest, Volume VI contains cases issued by the West Virginia
Supreme Court of Appeals from January 12, 1994 through December 15, 1995.
Indexed in this volume are cases affecting areas in which Public Defender Services
is authorized to provide services. l.e., criminal, juvenile, abuse and neglect,
paternity, contempt and mental hygiene matters. DUl administrative appeals are
applicable criminal matters. This Digest is divided into different topics and is cross-
indexed throughout according to the issues discussed by the Court.

We attempt to index all relevant cases handed down by the West Virginia
Supreme Court within the heretofore mentioned time period. We suggest, however,
that if you are relying on a case as authority, you should inquire of the Clerk of the
Supreme Court of Appeals whether a petition for rehearing has been filed. These
slip opinions are also subject to formal revision before publication.

In briefing the cases, we have attempted to be faithful to the language of the
Court. We again suggest that the summary of the case not be used as a substitute
for a thorough reading of the case.

We welcome any comments or suggestions on this material and any ideas you
may have regarding future projects for the research center which will assist
practitioners. If you detect an error in this publication, please contact Iris R.
Brisendine at (304) 558-3905.

As an additional aid to assist you with your research using the Criminal Law

Digest, the table of contents for Volume I, II, lll, IV and V is at the end of Volume VI,
each volume is separated with a color sheet.

COPYRIGHT WV PUBLIC DEFENDER SERVICES.
ALL RIGHTS RESERVED

DO NOT COPY OR DISTRIBUTE
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ABUSE AND NEGLECT
Adoption after filing of charges
Alonzo v. Jacqueline F., 445 S .E.2d 189 (1994) (Miller, J.)

The Department of Health and Human Resources successfully pursued an
abuse and neglect petition against Jacqueline and Rick F. resulting in removal
of their child from the home and award of temporary custody to DHHR.
During the course of several improvement periods and status conferences,
Mr. and Mrs. Thle sought to intervene for the purpose of obtaining permanent
guardianship of the child.

Ultimately, DHHR requested permanent custody for purposes of arranging
for adoption and Jacqueline F. testified that if she could not retain custody,
that Mr. and Mrs. Gorman be given custody. She later executed written
consent for them to adopt. At a subsequent hearing on the improvement
period, the court ruled that the consent to adopt effectively terminated her
parental rights. Rick F. then moved to terminate his parental rights pursuant
to W.Va. Code, 49-6-7. The court ruled this action vested DHHR with the
father’s parental rights.

Syl. pt. 1 - W.Va. Code, 49-6-5(a)(6), which deals with the disposition by a
court of a case involving a neglected or abused child, provides, in part: “No
adoption of a child shall take place until all proceedings for termination of
parental rights under this article and appeals thereof are final.”

Syl. pt. 2 - Where a child abuse and neglect proceeding has been filed against
a parent, such parent may not confer any rights on a third party by executing
a consent to adopt during the pendency of the proceeding.

Syl. pt. 3 - “In cases where there is a termination of parental rights, the circuit
court should consider whether continued association with siblings in other
placements is in the child’s best interests, and if such continued association
is in such child’s best interests, the court should enter an appropriate order to
preserve the rights of siblings to continued contact.” Syllabus Point 4, James
M. v. Maynard, 185 W.Va. 648, 408 S.E.2d 400 (1991).



ABUSE AND NEGLECT
Adoption after filing of charges (continued)

Alonzo v. Jacqueline F., (continued)

The court viewed the father’s action as a consensual termination under W. Va.
Code, 49-6-7 but chose to view the mother’s consent to adopt as governed by
W.Va. Code, 48-4-3. Custody had already been granted to DHHR prior to the
mother’s consent to adopt; more critically, W.Va. Code, 49-6-5(a)(6) forbids
adoption until proceedings for termination have become final.

The mother’s rights were terminated because of the mother’s inability to
correct the conditions discovered by DHHR. Reversed and remanded to

determine which set of prospective adoptive parents are best suited to the
child’s interests.

Allowing abuse
In re Brianna Elizabeth M., 452 S .E.2d 454 (1994) (Per Curiam)
See TERMINATION OF PARENTAL RIGHTS Least restrictive alternative
not required, (p. 683) for discussion of topic.
Custody
Case plan for child
State ex rel. S.C. v. Chafin, 444 S.E.2d 62 (1994) (McHugh, J.)

See CHILD CUSTODY Case plan for child, (p. 135) for discussion of topic.

Permanent custody
State ex rel. S.C. v. Chafin, 444 S.E.2d 62 (1994) (McHugh, J.)

See CHILD CUSTODY Case plan for child, (p. 135) for discussion of topic.



ABUSE AND NEGLECT
Custody (continued)
Temporary custody
In the Interest of Renae Ebony, 452 S.E.2d 737 (1994) (Workman, J.)

See CHILD CUSTODY Temporary custody, (p. 140) for discussion of topic.

State ex rel. S.C. v. Chafin, 444 S.E.2d 62 (1994) (McHugh, J.)

See CHILD CUSTODY Case plan for child, (p. 135) for discussion of topic.

Determination required
In the Matter of Brian D. v. Nanny, 461 S.E.2d 129 (1995) (Workman, J.)
See ABUSE AND NEGLECT Improvement period, Case plan required, (p.
6) for discussion of topic.

Family case plan required
In the Matter of Brian D. v. Nanny, 461 S.E.2d 129 (1995) (Workman, J.)
See ABUSE AND NEGLECT Improvement period, Case plan required, (p.
6) for discussion of topic.

Guardian ad litem

Duty of counsel

In the Matter of Brian D. v. Nanny, 461 S.E.2d 129 (1995) (Workman, J.)

See ABUSE AND NEGLECT Improvement period, Case plan required, (p.
6) for discussion of topic.



ABUSE AND NEGLECT
Home study
DHHR ex rel. Wright v. David L., 453 S.E.2d 646 (1994) (Cleckley, J.)

See EVIDENCE Admissibility, Tape recordings, (p. 260) for discussion of
topic.

Improvement period
In re Jonathan Michael D., 459 S.E.2d 131 (1995) (Per Curiam)

See TERMINATION OF PARENTAL RIGHTS Abuse and neglect, Suf-
ficiency to terminate, (p. 676) for discussion of topic.

Adoption following
Alonzo v. Jacqueline F., 445 S .E.2d 189 (1994) (Miller, J.)

See ABUSE AND NEGLECT Adoption after filing of charges, (p. 1) for
discussion of topic.

Case plan required
In re Elizabeth Jo, 453 S.E.2d 639 (1994) (Per Curiam)

In June, 1993, a DHHR protective services worker filed a petition pursuant
to W.Va. Code, 49-6-1 alleging that the three children at issue here were
neglected or abused. Finding that the children were in imminent danger, the
circuit court ordered the children placed with their maternal grandmother.

Uncontroverted evidence showed a history of neglect and various distur-
bances, including a suicide attempt by Elizabeth and self-reported sexual
activity. All three children ran away from home and two were known to
consume alcohol. The family home was found to be unsanitary and unkept.
Some evidence of both physical and sexual abuse was introduced. However,
the circuit court found DHHR had not met its burden and dismissed the case.
This Court granted a stay pending outcome of this appeal.



ABUSE AND NEGLECT
Improvement period (continued)
Case plan required (continued)
In re Elizabeth Jo, (continued)

Syl. pt. 1 - “ ‘W.Va. Code, 49-6-2(c) [1980], requires the State Department
of Welfare [now the Department of Human Services], in a child abuse or
neglect case, to prove “conditions existing at the time of the filing of the
petition . . . by clear and convincing proof.” The statute, however, does not
specify any particular manner or mode of testimony or evidence by which the
State Department of Welfare is obligated to meet this burden.” Syllabus
Point 1, In the Interest of S.C., 168 W.Va. 366, 284 S.E.2d 867 (1981).”
Syllabus Point 1, West Virginia Department of Human Services v. Peggy F.,
184 W.Va. 60, 399 S.E.2d 460 (1990).

Syl. pt. 2 - “ ‘Under W.Va. Code, 49-6-2(b) (1984), when an improvement
period is authorized, then the court by order shall require the Department of
Human Services to prepare a family case plan pursuant to W.Va. Code, 49-
6D-3 (1984).” Syl. Pt. 3, State ex rel. West Virginia Dept. of Human Serv. v.
Cheryl M., 177 W.Va. 688,356 S.E.2d 181 (1987).” Syllabus Point 3, In the
Interest of Carlita B., 185 W.Va. 613, 408 S.E.2d 365 (1991).

Syl. pt. 3 - “In formulating the improvement period and family case plans,
courts and social service workers should cooperate to provide a workable
approach for the resolution of family problems which have prevented the
child or children from receiving appropriate care from their parents. The
formulation of the improvement period and family case plans should there-
fore be a consolidated, multi-disciplinary effort among the court system, the
parents, attorneys, social service agencies, and any other helping personnel
involved in assisting the family.” Syllabus Point 4, In the Interest of Carlita
B., 185 W.Va. 613, 408 S.E.2d 365 (1991).

The Court found sufficient evidence to prove the children were neglected
(unsanitary condition similar to those in State v. Carl B., 171 W.Va. 774,301
S.E.2d 864 (1983); additional factors here relating to significant emotional
problems). Reversed with directions to allow opportunity for improvement.



ABUSE AND NEGLECT
Improvement period (continued)
Case plan required (continued)
In the Matter of Brian D. v. Nanny, 461 S.E.2d 129 (1995) (Workman, J.)

Appellant’s parental rights were terminated 6 May 1993. On 8 December
1988 John Nanny, director of attendance for Ohio County schools, filed a
petition against appellant pursuant to W.Va. Code, 49-6-1, et seq., alleging
neglect based on Jeffrey’s attendance at kindergarten. A subsequent hearing
on 9 December 1988 resulted in psychological evaluations being done on
appellant and all four of her children. A status hearing was held 27 January
1989 and another 17 February 1989, resulting in an order to DHHR to file a
child protective service report; on 2 June 1989 another hearing resulted in
two more delays until 28 September 1989.

On 2 August 1989, however, the court ordered Wilbur White’s parental rights
terminated, apparently because counsel sought to be relieved from appoint-
ment. Wilbur White was reputedly the father, although no abuse charges
were ever filed against him. It is not clear whether the 28 September 1989
hearing was held; however, the DHHR worker’s report recommended that the
“educational neglect” petition be dismissed. Further, the school attendance
director suggested an unsupervised improvement period based on improved
attendance.

Nearly two years later the DHHR petitioned for custody review; the child had
been at St. John’s Home for Children since 16 March 1990, allegedly
pursuant to order of that date. No court order existed but a juvenile referee
directed DHHR to take temporary custody on that date; no permanent
placement was mentioned. On 2 August 1991 a hearing was held resulting
in a 4 October 1995 order finding the children to be abused, continuing
custody at the home but encouraging appellant to visit.



ABUSE AND NEGLECT
Improvement period (continued)
Case plan required (continued)
In the Matter of Brian D. v. Nanny, (continued)

For reasons not in the record the attendance officer moved that appellant’s
rights be terminated on 15 November 1991. Following a hearing on 24
January 1992, the court ruled on 6 March 1992 that appellant’s neglect was
passive and that she was making progress; custody at St. John’s was again
continued but home visits were ordered. On 18 May 1992 another hearing
resulted in Jeffrey’s placement in foster care. On 6 August 1992 the court
returned Jeffrey to appellant for a ninety-day home visit. Upon discovery of
Wilbur White near appellant’s residence, Jeffrey was returned to “whatever
facility or foster home (DHHR) deemed to be best....”

By order of 28 January 1993 the court ordered all supervised visitation to
cease pending proof that Wilbur White had left the area. Paradoxically,
family counseling was ordered, with Mr. White invited to participate.
Following transfer of the case to a new judge, a final hearing was held 24
March 1993. A psychologist testified that Jeffrey should continue in foster
care; the attendance officer suggested termination (but said he never intended
that termination take place); and the DHHR worker agreed Jeffrey should not
be returned home.

Jeffrey himself wanted to return home and evidence was offered that he
called appellant every night. At the continuation of the hearing on 5 April
1993, the guardian ad litem renewed his motion for termination; the
prosecution made no recommendation. On 6 May 1993 the court terminated
appellant’s rights, finding she lacked mental capacity or parenting skills,
noting that Wilbur White did not stay away from the family and that
termination was in the best interests of the child.

Syl. pt. - “In a child abuse and neglect hearing, before a court can begin to
make any of the dispositional alternatives under W.Va. Code, 49-6-5, it must
hold a hearing under W.Va. Code 49-6-2, and determine ‘whether such child
is abused or neglected.” Such a finding is a prerequisite to further
continuation of the case. Syl. Pt. 1, State v. T.C., 172 W.Va. 47,303 S.E.2d
685 (1983).



ABUSE AND NEGLECT
Improvement period (continued)
Case plan required (continued)
In the Matter of Brian D. v. Nanny, (continued)

Syl. pt. 2 - “Under W.Va. Code, 49-6D-3 (1984), the Department of Human
Services is required to prepare a family case plan with participation by the
parties and their counsel and to submit it to the court for approval within
thirty days.” Syl. Pt. 4, State ex rel. W.Va. Dep’t. of Human Servs. v. Cheryl
M., 177 W.Va. 688, 356 S.E.2d 181 (1987).

Syl. pt. 3 - “The purpose of the family case plan as set out in W.Va. Code, 49-
6D-3(a) (1984), is to clearly set forth an organized, realistic method of
identifying family problems and the logical steps to be used in resolving or
lessening these problems.” Syl. Pt. 5, State ex rel. W.Va. Dep’t. of Human
Servs. v. Cheryl M., 177 W.Va. 688, 356 S.E.2d 181 (1987).

Syl. pt. 4 - “In formulating the improvement period and family case plans,
courts and social service workers should cooperate to provide a workable
approach for the resolution of family problems which have prevented the
child or children from receiving appropriate care from their parents. The
formulation of the improvement period and family case plans should there-
fore be a consolidated, multi-disciplinary effort among the court system, the
parents, attorneys, social service agencies, and any other helping personnel
involved in assisting the family.” Syl. Pt. 4, In re Carlita B., 185 W.Va. 613,
408 S.E.2d 365 (1991).

Syl. pt. 5 - “Child abuse and neglect cases must be recognized as being
among the highest priority for the courts’ attention. Unjustified procedural
delays wreak havoc on a child’s development, stability and security.” Syl. Pt.
1, in part, In re Carlita B., 185 W.Va. 613, 408 S.E.2d 365 (1991).

Syl. pt. 6 - “The guardian ad litem’s role in abuse and neglect proceedings
does not actually cease until such time as the child is placed in a permanent
home.” Syl. Pt. 5, James M. v. Maynard, 185 W.Va. 648, 408 S.E.2d 400
(1991).



ABUSE AND NEGLECT
Improvement period (continued)
Case plan required (continued)
In the Matter of Brian D. v. Nanny, (continued)

Syl. pt. 7 - Cases involving children must be decided not just in the context
of competing sets of adults’ rights, but also with a regard for the rights of the
child(ren).

Syl. pt. 8 - “When the West Virginia Department of Health and Human
Resources seeks to terminate parental rights where an absent parent has
abandoned the child, allegations of such abandonment should be included in
the petition and every effort made to comply with the notice requirements of
W.Va. Code, 49-6-1 (1992.” Syl. Pt. 6, In re Christina L., 194 W.Va. 446,
460 S.E.2d 692 (1995).

Syl. pt. 9 - “In cases where there is a termination of parental rights, the circuit
court should consider whether continued association with siblings in other
placement is in the child’s best interests, and if such continued association is
in such child’s best interests, the court should enter an appropriate order to
preserve the rights of siblings to continued contact.” Syl. Pt. 4, James v.
Maynard, 185 W.Va. 648, 408 S.E.2d 400 (1991).

Syl. pt. 10 - “When parental rights are terminated due to neglect or abuse, the
circuit court may nevertheless in appropriate cases consider whether
continued visitation or other contact with the abusing parent is in the best
interest of the child. Among other things, the circuit court should consider
whether a close emotional bond has been established between parent and
child and the child’s wishes, if he or she is of appropriate maturity to make
such request. The evidence must indicate that such visitation or continued
contact would be detrimental to the child’s well being and would be in the
child’s best interest.” Syl. Pt. 5, In re Christina L., 194 W.Va. 446, 460
S.E.2d 692 (1995).

The Court was severely critical of the long delays in this case and noted that
the various improvement periods were too vague in their goals; a focused
plan was recommended. Further, the Court directed that the basis for the
alleged father’s termination be set forth. Reversed and remanded.



ABUSE AND NEGLECT
Improvement period (continued)
Custody during
In the Interest of Renae Ebony, 452 S.E.2d 737 (1994) (Workman, J.)

See CHILD CUSTODY Temporary custody, (p. 140) for discussion of topic.

Involuntarily committed parent
Guardian required
In the Matter of Lindsey C., 473 S.E.2d 110 (1995) (Albright, J.)
See TERMINATION OF PARENTAL RIGHTS Guardian required, (p. 678)
for discussion of topic.
Service required
In the Matter of Lindsey C., 473 S.E.2d 110 (1995) (Albright, J.)
See TERMINATION OF PARENTAL RIGHTS Guardian required, (p. 678)
for discussion of topic.
Procedure
Rules of Civil Procedure inapplicable
In the Matter of Lindsey C., 473 S.E.2d 110 (1995) (Albright, J.)

See TERMINATION OF PARENTAL RIGHTS Guardian required, (p. 678)
for discussion of topic.

10



ABUSE AND NEGLECT

Right to counsel
In the Matter of Lindsey C., 473 S.E.2d 110 (1995) (Albright, J.)
See TERMINATION OF PARENTAL RIGHTS Guardian required, (p. 678)
for discussion of topic.

Rules of Civil Procedure inapplicable
In the Matter of Lindsey C., 473 S.E.2d 110 (1995) (Albright, J.)
See TERMINATION OF PARENTAL RIGHTS Guardian required, (p. 678)
for discussion of topic.

Standard of proof
In re Elizabeth Jo, 453 S.E.2d 639 (1994) (Per Curiam)
See ABUSE AND NEGLECT Improvement period, Case plan required, (p.
4) for discussion of topic.

Tape recordings

Use of

DHHR ex rel. Wright v. David L., 453 S.E.2d 646 (1994) (Cleckley, J.)
See EVIDENCE Admissibility, Tape recordings, (p. 260) for discussion of
topic.

Termination of parental rights
In re Danielle T, 466 S.E.2d 189 (1995) (Per Curiam)

See TERMINATION OF PARENTAL RIGHTS Leastrestrictive alternative
not required, (p. 684) for discussion of topic.

11



ABUSE AND NEGLECT
Termination of parental rights (continued)

Adoption following
Alonzo v. Jacqueline F., 445 S .E.2d 189 (1994) (Miller, J.)
See ABUSE AND NEGLECT Adoption after filing of charges, (p. 1) for
discussion of topic.

Evidence sufficient to terminate
State v. Jessica M., 445 S .E.2d 243 (1994) (Per Curiam)
See TERMINATION OF PARENTAL RIGHTS Abuse and neglect,
Sufficiency to terminate, (p. 675) for discussion of topic.

Involuntary commitment insufficient for
In the Matter of Lindsey C., 473 S.E.2d 110 (1995) (Albright, J.)
See TERMINATION OF PARENTAL RIGHTS Guardian required, (p. 678)
for discussion of topic.

Least restrictive alternative not required
In re Brianna Elizabeth M., 452 S.E.2d 454 (1994) (Per Curiam)
See TERMINATION OF PARENTAL RIGHTS Leastrestrictive alternative
not required, (p. 683) for discussion of topic.

Right to counsel
In the Matter of Lindsey C., 473 S.E.2d 110 (1995) (Albright, J.)

See TERMINATION OF PARENTAL RIGHTS Guardian required, (p. 678)
for discussion of topic.

12



ABUSE AND NEGLECT
Termination of parental rights (continued)

Standard for
In re Brianna Elizabeth M., 452 S .E.2d 454 (1994) (Per Curiam)
See TERMINATION OF PARENTAL RIGHTS Leastrestrictive alternative
not required, (p. 683) for discussion of topic.

Standard of proof
In re Jonathan Michael D., 459 S.E.2d 131 (1995) (Per Curiam)
See TERMINATION OF PARENTAL RIGHTS Abuse and neglect,
Sufficiency to terminate, (p. 676) for discussion of topic.

Visitation following
In the Matter of Brian D. v. Nanny, 461 S.E.2d 129 (1995) (Workman, J.)

See ABUSE AND NEGLECT Improvement period, Case plan required, (p.
6) for discussion of topic.

13



ABUSE OF DISCRETION
Abuse and neglect matters
Child custody
In the Interest of Renae Ebony, 452 S.E.2d 737 (1994) (Workman, J.)

See CHILD CUSTODY Temporary custody, (p. 140) for discussion of topic.

Child custody
Standard for determining

State ex rel. David Allen B. v. Sommerville, 459 S.E.2d 363 (1995) (Recht,
1)

See PATERNITY Blood tests, When required, (p. 495) for discussion of
topic.

Competency evaluation
State v. Moore, 457 S.E.2d 801 (1995) (Neely, J.)
See JUDGES Duties, To ascertain competency, (p. 411) for discussion of
topic.

Discovery

Prejudice from

State ex rel. Rusen v. Hill, 454 S.E.2d 427 (1994) (Cleckley, J.)

See DISCOVERY Sanctions, Dismissal of indictment, (p. 179) for discus-
sion of topic.

14



ABUSE OF DISCRETION
Discovery (continued)
Prejudice from failure to comply
State v. Linkous, 460 S.E.2d 288 (1995) (Per Curiam)
See DISCOVERY Failure to comply, When prejudicial, (p. 175) for discus-
sion of topic.
Evidence
Admission of
State v. Beard, 461 S.E.2d 486 (1995) (Workman, J.)

See INSTRUCTIONS Curative, Effect of, (p. 380) for discussion of topic.

Instructions
State v. Derr, 451 S.E.2d 731 (1994) (Cleckley, J.)

See INSTRUCTIONS Right to, (p. 389) for discussion of topic.

State v. Guthrie, 461 S.E.2d 163 (1995) (Cleckley, J.)

See HOMICIDE Instructions, (p. 336) for discussion of topic.

State v. Linkous, 460 S.E.2d 288 (1995) (Per Curiam)

See INSTRUCTIONS Sufficiency of, Generally, (p. 391) for discussion of
topic.

15



ABUSE OF DISCRETION
Jurors
Failure to strike
State v. Phillips, 461 S.E.2d 75 (1995) (Cleckley, J.)

See JURY Bias, Necessity for showing, (p. 423) for discussion of topic.

Juveniles

Parental notification
State v. Sugg, 456 S.E.2d 469 (1995) (Cleckley, J.)
See JUVENILE Self-incrimination, Waiver of right to counsel, (p. 447) for
discussion of topic.

Prompt presentment
State v. Sugg, 456 S.E.2d 469 (1995) (Cleckley, J.)
See JUVENILE Self-incrimination, Waiver of right to counsel, (p. 447) for
discussion of topic.

Waiver of rights
State v. Sugg, 456 S.E.2d 469 (1995) (Cleckley, J.)

See JUVENILE Self-incrimination, Waiver of right to counsel, (p. 447) for
discussion of topic.

16



ABUSE OF DISCRETION
Municipal court
Remand to for trial with appointed counsel

State ex rel. Kees v. Sanders, 453 S.E.2d 436 (1994) (McHugh, J.)
See APPOINTED COUNSEL Municipal offenses, (p. 44) for discussion of
topic.

Plea bargain
State v. Lewis, 447 S.E.2d 570 (1994) (Workman, J.)
See SENTENCING Enhancement, Right to counsel in prior convictions, (p.
618) for discussion of topic.

Refusal to appoint counsel
State ex rel. Kees v. Sanders, 453 S.E.2d 436 (1994) (McHugh, J.)
See APPOINTED COUNSEL Municipal offenses, (p. 44) for discussion of
topic.

Refusal to give instructions
State v. Linkous, 460 S.E.2d 288 (1995) (Per Curiam)
See INSTRUCTIONS Sufficiency of, Generally, (p. 391) for discussion of
topic.

Refusal to remand to municipal court
State ex rel. Kees v. Sanders, 453 S.E.2d 436 (1994) (McHugh, J.)

See APPOINTED COUNSEL Municipal offenses, (p. 44) for discussion of
topic.

17



ABUSE OF DISCRETION

Venue
Change of
State v. Derr, 451 S.E.2d 731 (1994) (Cleckley, J.)
See VENUE Change of venue, Sufficiency of proof for, (p. 698) for dis-
cussion of topic.
Voir dire

Michael v. Sabado, 453 S.E.2d 419 (1994) (Cleckley, J.)

See JURY Voir dire, (p. 433) for discussion of topic.

Sufficiency of
State v. Derr, 451 S.E.2d 731 (1994) (Cleckley, J.)
See VENUE Change of venue, Sufficiency of proof for, (p. 698) for dis-
cussion of topic.
Voir dire by judge
State v. Linkous, 460 S.E.2d 288 (1995) (Per Curiam)

See JURY Prejudicing, Juror viewed scene, (p. 431) for discussion of topic.

Witnesses
Competence of
State v. Malick, 457 S.E.2d 482 (1995) (Per Curiam)

See PSYCHOLOGICAL/PSYCHIATRIC EVALUATION Denial of, (p.
558) for discussion of topic.
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ADMISSIBILITY
Confessions
Of third party
State v. Mason, 460 S.E.2d 36 (1995) (Cleckley, J.)

See EVIDENCE Admissibility, Extrajudicial statements, (p. 226) for discus-
sion of topic.
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AIDING AND ABETTING
Non-interference with acts
State v. Kirkland, 447 S.E.2d 278 (1994) (Workman, J.)

See SUFFICIENCY OF EVIDENCE Generally, (p. 663) for discussion of
topic.

Presence at crime scene
State v. Kirkland, 447 S.E.2d 278 (1994) (Workman, J.)

See SUFFICIENCY OF EVIDENCE Generally, (p. 663) for discussion of
topic.

Principal in first and second-degree defined
State v. Mullins, 456 S.E.2d 42 (1995) (Fox, J.)

Appellant was convicted of being a principal in the second-degree in a first-
degree murder. Appellant and his girlfriend were drinking in a bar when
another woman entered. The two women began a verbal confrontation,
continuing until appellant’s girlfriend threw a drink in the face of the victim,
a male companion of the other woman.

In the ensuing melee, appellant hit the man while his girlfriend’s father
stabbed him. Appellant apparently also stabbed the victim with a pocket
knife; the body contained other wounds which were from a larger knife,
presumably used by the girlfriend’s father. The wounds from the larger knife
resulted in the victim’s death.

Appellant claimed the evidence failed to show that he and the father shared

an intent or association, or that the father committed first-degree murder; and
that the burden of proof was unconstitutionally shifted.
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AIDING AND ABETTING
Principal in first and second-degree defined (continued)
State v. Mullins, (continued)

Syl. pt. 1 - “ * “In a criminal case, a verdict of guilt will not be set aside on
the ground that it is contrary to the evidence, where the state’s evidence is
sufficient to convince impartial minds of the guilt of the defendant beyond a
reasonable doubt. The evidence is to be viewed in the light most favorable
to the prosecution. To warrant interference with a verdict of guilt on the
ground of insufficiency of evidence, the court must be convinced that the
evidence was manifestly inadequate and that consequent injustice has been
done.” Syl. Pt. 1, State v. Starkey, 161 W.Va. 517, 244 S.E.2d 219 (1978).”
Syl. Pt. 7, State v. Knotts, 187 W.Va. 795,421 S.E.2d 917 (1992).” Syllabus
point 1, State v. Kirkland, 191 W.Va. 586, 447 S.E.2d 278 (1994).

Syl. pt. 2 - “ “‘Where a defendant is convicted of a particular substantive
offense, the test of the sufficiency of the evidence to support the conviction
necessarily involves consideration of the traditional distinctions between
parties to offenses. Thus, a person may be convicted of a crime so long as the
evidence demonstrates that he acted as an accessory before the fact, as a
principal in the second-degree, or as a principal in the first-degree in the
commission of such offense.” Syl. Pt. 8 State v. Fortner, 182 W.Va. 345, 387
S.E.2d 812 (1989).” Syllabus point 2, State v. Kirkland, 191 W.Va. 586, 447
S.E.2d 278 (1994).

Syl. pt. 3 - “A person who is the absolute perpetrator of a crime is a principal
in the first-degree, and a person who is present, aiding and abetting and
abetting the fact to be done, is a principal in the second-degree.” Syllabus
point 5, State v. Fortner, 182 W.Va. 345, 387 S.E.2d 812 (1989).

Syl. pt. 4 - A finding that two criminal actors possess a shared criminal intent
does not require that an accused aider and abettor intended to commit the
crime committed by the principal in the first-degree. The intent element is
relaxed where there is evidence of substantial physical participation in the
crime by the accused.

Syl. pt. 5 - Substantial physical participation by a person charged as an aider

and abettor in a criminal undertaking constitutes evidence from which a jury
may properly infer an intent to assist the principal criminal actor.
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AIDING AND ABETTING
Principal in first and second-degree defined (continued)
State v. Mullins, (continued)

Here, evidence was introduced that appellant said “I’'m going to get my licks
in too,” clearly showing he was aware of the father’s attack. Further, a shared
criminal intent does not require that the aider and abettor intend to commit
the crime committed by the principal in the first-degree. Whether appellant
intended to kill the victim is irrelevant; his striking and stabbing of the victim
is sufficient to show “substantial physical participation.”

The Court also found sufficient evidence to show the principal in the first-
degree committed the murder. Finally, the Court found the jury could have
inferred malice from the attack itself. No error.

Witnessing crime
State v. Mayo, 443 S.E.2d 236 (1994) (Miller, J.)

Appellant was convicted of second-degree murder, attempted second-degree
murder and unlawful wounding. Appellant was asked by a Mr. Berry to
accompany him to a store to assist in a dispute over a bill. Mr. Berry asked
appellant to get his gun and he, appellant, and another man went to the store.

When they reached the store, the owner’s father came out of the store and Mr.
Berry yelled “I ain’t going to pay you, you white son of a bitch.” The father
hit Mr. Berry, whereupon Mr. Berry pulled a pistol and shot the owner, fatally
wounding him and injuring his son. The car carrying Mr. Berry then drove
from the scene.

The son thereupon gave chase, precipitating shots fired from the assailant’s
car. The son succeeded in pushing the car into a guard rail; all the occupants
ran from the vehicle but turned themselves in to authorities the following day.
Appellant was charged with aiding and abetting the murder of the father.
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AIDING AND ABETTING
Witnessing crime (continued)
State v. Mayo, (continued)

Syl. pt. 1 - “ * “Merely witnessing a crime, without intervention, does not
make a person a party to its commission unless his interference was a duty,
and his non-interference was one of the conditions of the commission of the
crime; or unless his non-interference was designed by him and operated as an
encouragement to or protection of the perpetrator.” Syllabus, State v.
Patterson, 109 W.Va. 588, 155 S.E. 661 (1930).” Syllabus Point 3, State v.
Haines, 156 W.Va. 281, 192 S.E.2d 879 (1992).” Syllabus Point 9, State v.
Fortner, 182 W.Va. 345, 387 S.E.2d 812 (1989).

Syl. pt. 2 - “In a criminal case, a verdict of guilt will not be set aside on the
ground that it is contrary to the evidence, where the state’s evidence is suf-
ficient to convince impartial minds of the guilt of the defendant beyond a
reasonable doubt. The evidence is to be viewed in the light most favorable
to the prosecution. To warrant interference with a verdict of guilt on the
ground of insufficiency of evidence, the court must be convinced that the
evidence was manifestly inadequate and that consequent injustice has been
done.” Syl. Point 1 State v. Starkey, 161 W.Va. 517,244 S.E.2d 219 (1978).

Syl. pt. 3 - “The Double Jeopardy Clause of the Federal and this State’s
Constitutions forbids a second trial for the purpose of affording the pro-
secution another opportunity to supply evidence which it failed to muster in
the first proceeding.” Syllabus Point 4, State v. Frazier, 162 W.Va. 602,252
S.E.2d 39 (1979).

The Court distinguished between a principal in the second-degree (aider and
abettor) and an accessory before the fact, noting that the latter is absent from
the scene of the crime. Further, mere presence at the scene, even with
knowledge of the criminal purpose, is not sufficient to become a principal in
the second-degree. State v. Fortner, 182 W.Va. 345,387 S.E.2d 812 (1989).

Here, there appeared no common plan to commit the crime. Mr. Berry’s acts
cannot be attributed to appellant. See also, State v. Haines, 156 W.Va. 281,
192 S.E.2d 879 (1972); State v. Hoselton, 179 W.Va. 645, 371 S.E.2d 366
(1988) and Brown v. State, 250 Ga. 862, 302 S.E.2d 347 (1983). Under
double jeopardy principles, the prosecution may not retry appellant.
Reversed.
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APPEAL
Admissibility
Reenactment of crime
State v. Bradshaw, 457 S.E.2d 456 (1995) (Cleckley, J.)
See EVIDENCE Admissibility, Reenactment of crime, (p. 247) for discus-
sion of topic.
Constitutional error
Standard for review
State v. Guthrie, 461 S.E.2d 163 (1995) (Cleckley, J.)
See PROSECUTING ATTORNEYS Conduct at trial, Comments during
opening or closing argument, (p. 544) for discussion of topic.
Cumulative error
State v. Guthrie, 461 S.E.2d 163 (1995) (Cleckley, J.)
See PROSECUTING ATTORNEYS Conduct at trial, Comments during
opening or closing argument, (p. 544) for discussion of topic.
De novo review
Evidence
Gentry v. Mangum, 466 S.E.2d 171 (1995) (Cleckley, J.)

See EVIDENCE Admissibility, Scientific evidence, (p. 250) for discussion
of topic.
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APPEAL
De novo review (continued)
Scientific evidence
Gentry v. Mangum, 466 S.E.2d 171 (1995) (Cleckley, J.)
See EVIDENCE Admissibility, Scientific evidence, (p. 250) for discussion
of topic.
When applied
Chrystal R.M. v. Charlie A.L., 459 S.E.2d 415 (1995) (Miller, J.)
See PATERNITY Acknowledgment of in adoption, (p. 491) for discussion
of topic.
Dismissal of
Failure to observe appellate rules
In the Matter of Lindsey C., 473 S.E.2d 110 (1995) (Albright, J.)
See TERMINATION OF PARENTAL RIGHTS Guardian required, (p. 678)
for discussion of topic.
Expert witness
Failure to preserve request
State v. Garrett, 466 S.E.2d 481 (1995) (McHugh, C.J.)

See APPOINTED COUNSEL Denial of expert witness, (p. 43) for
discussion of topic.
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APPEAL

Failure to object

State v. Day, 447 S.E.2d 576 (1994) (Per Curiam)

See SENTENCING Enhancement, Right to counsel in prior convictions, (p.
617) for discussion of topic.

State v. Hopkins, 453 S.E.2d 317 (1994) (Neely, J.)

See SELF-INCRIMINATION/STATEMENTS BY DEFENDANT Confes-
sions, Admissibility, (p. 602) for discussion of topic.

State v. Justice, 445 S.E.2d 202 (1994) (Per Curiam)

See PROSECUTING ATTORNEYS Conduct at trial, Cross-examination,
(p- 550) for discussion of topic.

State v. Miller, 459 S.E.2d 114 (1995) (Cleckley, J.)

See INSTRUCTIONS Failure to offer, (p. 382) for discussion of topic.

State v. Satterfield, 457 S.E.2d 440 (1995) (McHugh, J.)

See PROSECUTING ATTORNEYS Conduct at trial, Comments during
opening or closing, (p. 549) for discussion of topic.

Effect of generally

State v. Garrett, 466 S.E.2d 481 (1995) (McHugh, C.J.)

See EVIDENCE Expert witnesses, Admissibility of opinion, (p. 274) for
discussion of topic.
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APPEAL
Failure to object (continued)

Improper order
State v. Eddie “Tosh” K., 460 S.E.2d 489 (1995) (Per Curiam)
See JUVENILES First offenders, Judge’s overreaction to, (p. 438) for
discussion of topic.

Instructions
State v. Garrett, 466 S.E.2d 481 (1995) (McHugh, C.J.)

See INSTRUCTIONS Failure to object, (p. 381) for discussion of topic.

Motion for expert
State v. Garrett, 466 S.E.2d 481 (1995) (McHugh, C.J.)
See APPOINTED COUNSEL Denial of expert witness, (p. 43) for
discussion of topic.
Reenactment of crime
State v. Bradshaw, 457 S.E.2d 456 (1995) (Cleckley, J.)
See EVIDENCE Admissibility, Reenactment of crime, (p. 247) for discus-
sion of topic.
State v. Day, 4477 S.E.2d 576 (1994) (Per Curiam)

See SENTENCING Enhancement, Right to counsel in prior convictions, (p.
617) for discussion of topic.
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APPEAL
Failure to object (continued)
Reenactment of crime (continued)
State v. Honaker, 454 S.E.2d 96 (1994) (Cleckley, J.)

See IMPEACHMENT Preservation of error, (p. 351) for discussion of topic.

Habeas corpus
Distinguished from writ of error
State ex rel. Azeez v. Mangum, 465 S.E.2d 163 (1995) (Workman, J.)
See HABEAS CORPUS Distinguished from appeal, (p. 325) for discussion
of topic.
Ineffective assistance
Development on habeas corpus
State v. Garrett, 466 S.E.2d 481 (1995) (McHugh, C.J.)
See INEFFECTIVE ASSISTANCE Habeas corpus, Development on, (p.
366) for discussion of topic.
Standard for determining
State v. Miller, 459 S.E.2d 114 (1995) (Cleckley, J.)

See INEFFECTIVE ASSISTANCE Standard for determining, (p. 374) for
discussion of topic.
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APPEAL
Instructions
State v. Guthrie, 461 S.E.2d 163 (1995) (Cleckley, J.)

See HOMICIDE Instructions, (p. 336) for discussion of topic.

Failure to object
State v. Garrett, 466 S.E.2d 481 (1995) (McHugh, C.J.)

See INSTRUCTIONS Failure to object, (p. 381) for discussion of topic.

State v. Miller, 459 S.E.2d 114 (1995) (Cleckley, J.)

See INSTRUCTIONS Failure to offer, (p. 382) for discussion of topic.

Failure to offer
State v. Miller, 459 S.E.2d 114 (1995) (Cleckley, J.)
See INEFFECTIVE ASSISTANCE Standard for determining, (p. 374) for
discussion of topic.
State v. Miller, 459 S.E.2d 114 (1995) (Cleckley, J.)

See INSTRUCTIONS Failure to offer, (p. 382) for discussion of topic.

Judge’s participation in plea bargain
State ex rel. Brewer v. Starcher, 465 S.E.2d 185 (1995) (Cleckley, J.)

See PLEA BARGAIN Acceptance of, Rules governing, (p. 506) for discus-
sion of topic.
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APPEAL
Magistrate court

No trial de novo following

State ex rel. Collins v. Bedell, 460 S.E.2d 636 (1995) (McHugh, C.J.)
(consolidated) State ex rel. Peeples v. Knight, 460 S.E.2d 636 (1995) (McHugh, C.J.)

See MAGISTRATE COURT Appeal from, (p. 454) for discussion of topic.

Moot questions
State v. Eddie “Tosh” K., 460 S.E.2d 489 (1995) (Per Curiam)
See JUVENILES First offenders, Judge’s overreaction to, (p. 438) for dis-
cussion of topic.

Plain error defined
State v. Wood, 460 S.E.2d 771 (1995) (McHugh, C.J.)
See EVIDENCE Witnesses, Reputation for truthfulness, (p. 292) for discus-
sion of topic.

Right to fair trial

Procedure for appeal

State ex rel. Azeez v. Mangum, 465 S.E.2d 163 (1995) (Workman, J.)

See HABEAS CORPUS Distinguished from appeal, (p. 325) for discussion
of topic.
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APPEAL
Rules
Necessity for observing on appeal
In the Matter of Lindsey C., 473 S.E.2d 110 (1995) (Albright, J.)
See TERMINATION OF PARENTAL RIGHTS Guardian required, (p. 678)
for discussion of topic.
Scientific evidence
Reviewed de novo
Gentry v. Mangum, 466 S.E.2d 171 (1995) (Cleckley, J.)
See EVIDENCE Admissibility, Scientific evidence, (p. 250) for discussion
of topic.
Sentencing
Ronnie R. v. Trent, 460 S.E.2d 499 (1995) (Per Curiam)
See INEFFECTIVE ASSISTANCE Standard for determining, (p. 367) for
discussion of topic.
State v. Woods, 460 S.E.2d 65 (1995) (Per Curiam)
See PROPORTIONALITY Appropriateness of sentence, Generally, (p. 539)
for discussion of topic.
Proportionality
State v. Farr, 456 S.E.2d 199 (1995) (Per Curiam)

See PROPORTIONALITY Appropriateness of sentence, Generally, (p. 539)
for discussion of topic.
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APPEAL
Setting aside verdict
Sufficiency of evidence for
State v. Guthrie, 461 S.E.2d 163 (1995) (Cleckley, J.)
See APPEAL Sufficiency of evidence, Generally, (p. 39) for discussion of
topic.
Standard for review
Admissibility of evidence
State v. Jameson, 461 S.E.2d 67 (1995) (Per Curiam)
See EVIDENCE Opinion of lay witness, Sufficient foundation for, (p. 284)
for discussion of topic.
Cumulative error
State v. Guthrie, 461 S.E.2d 163 (1995) (Cleckley, J.)
See PROSECUTING ATTORNEYS Conduct at trial, Comments during
opening or closing argument, (p. 544) for discussion of topic.
Directed verdict
State v. Garrett, 466 S.E.2d 481 (1995) (McHugh, C.J.)

See HOMICIDE Corpus delicti, Proof of, (p. 333) for discussion of topic.
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APPEAL
Standard for review (continued)

Discovery
State v. Miller, 466 S.E.2d 507 (1995) (Per Curiam)
See DISCOVERY Failure to comply, When prejudicial, (p. 175) for discus-
sion of topic.
State v. Miller, 466 S.E.2d 507 (1995) (Per Curiam)
See DISCOVERY Failure to disclose, Witnesses, (p. 177) for discussion of
topic.

Due process violations
State v. Guthrie, 461 S.E.2d 163 (1995) (Cleckley, J.)
See PROSECUTING ATTORNEYS Conduct at trial, Comments during
opening or closing argument, (p. 544) for discussion of topic.

Generally
State v. Kirkland, 447 S.E.2d 278 (1994) (Workman, J.)
See SUFFICIENCY OF EVIDENCE Generally, (p. 663) for discussion of
topic.

Indictment
Ronnie R. v. Trent, 460 S.E.2d 499 (1995) (Per Curiam)

See INEFFECTIVE ASSISTANCE Standard for determining, (p. 367) for
discussion of topic.
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APPEAL
Standard for review (continued)

Ineffective assistance
Ronnie R. v. Trent, 460 S.E.2d 499 (1995) (Per Curiam)
See INEFFECTIVE ASSISTANCE Standard for determining, (p. 367) for
discussion of topic.

Instructions
State v. Guthrie, 461 S.E.2d 163 (1995) (Cleckley, J.)

See HOMICIDE Instructions, (p. 336) for discussion of topic.

Judgment notwithstanding the verdict
Mildred L.M. v. John O.F., 452 S.E.2d 436 (1994) (Cleckley, J.)
See PATERNITY Blood tests, When conclusive, (p. 492) for discussion of
topic.
Moot questions
State v. Eddie “Tosh” K., 460 S.E.2d 489 (1995) (Per Curiam)
See JUVENILES First offenders, Judge’s overreaction to, (p. 438) for dis-
cussion of topic.
Plea bargains
State ex rel. Brewer v. Starcher, 465 S.E.2d 185 (1995) (Cleckley, J.)

See PLEA BARGAIN Acceptance of, Rules governing, (p. 506) for discus-
sion of topic.
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APPEAL

Standard for review (continued)

Sentencing

Ronnie R. v. Trent, 460 S.E.2d 499 (1995) (Per Curiam)

See INEFFECTIVE ASSISTANCE Standard for determining, (p. 367) for
discussion of topic.

State v. Eddie “Tosh” K., 460 S.E.2d 489 (1995) (Per Curiam)

See JUVENILES First offenders, Judge’s overreaction to, (p. 438) for dis-
cussion of topic.

State v. Farr, 456 S.E.2d 199 (1995) (Per Curiam)

See PROPORTIONALITY Appropriateness of sentence, Generally, (p. 539)
for discussion of topic.

State v. Miller, 466 S.E.2d 507 (1995) (Per Curiam)

See SENTENCING Appeal of, Standard for review, (p. 611) for discussion
of topic.

State v. Woods, 460 S.E.2d 65 (1995) (Per Curiam)

See PROPORTIONALITY Appropriateness of sentence, Generally, (p. 539)
for discussion of topic.

Sequestration order violated

State v. Satterfield, 457 S.E.2d 440 (1995) (McHugh, J.)

See WITNESSES Sequestration, Violation of, (p. 714) for discussion of
topic.
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APPEAL

Standard for review (continued)

Setting aside verdict

Mildred L.M. v. John O.F., 452 S.E.2d 436 (1994) (Cleckley, J.)

See PATERNITY Blood tests, When conclusive, (p. 492) for discussion of
topic.

State v. Guthrie, 461 S.E.2d 163 (1995) (Cleckley, J.)

See PROSECUTING ATTORNEYS Conduct at trial, Comments during
opening or closing argument, (p. 544) for discussion of topic.

State v. Hottinger, 461 S.E.2d 462 (1995) (Per Curiam)

See PROSECUTING ATTORNEY'S Duty, Generally, (p. 553) for discussion
of topic.

State v. Mayo, 443 S.E.2d 236 (1994) (Miller, J.)

See AIDING AND ABETTING Witnessing crime, (p. 22) for discussion of
topic.

State v. Phalen, 452 S.E.2d 70 (1994) (McHugh, J.)

See FORGERY Elements of, (p. 310) for discussion of topic.

Sufficiency of circumstantial evidence

State v. Satterfield, 457 S.E.2d 440 (1995) (McHugh, J.)

See EVIDENCE Circumstantial, Sufficiency of, (p. 266) for discussion of
topic.
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APPEAL

Standard for review (continued)

Sufficiency of evidence

State v. Deem, 456 S.E.2d 22 (1995) (Per Curiam)

See SUFFICIENCY OF EVIDENCE Presence at crime scene, Effect of, (p.
669) for discussion of topic.

State v. Eddie “Tosh” K., 460 S.E.2d 489 (1995) (Per Curiam)

See JUVENILES First offenders, Judge’s overreaction to, (p. 438) for dis-
cussion of topic.

State v. Farmer, 445 S.E.2d 759 (1994) (Per Curiam)

See WITNESSES Co-defendant, (p. 709) for discussion of topic.

State v. Guthrie, 461 S.E.2d 163 (1995) (Cleckley, J.)

See APPEAL Sufficiency of evidence, Generally, (p. 39) for discussion of
topic.

State v. Justice, 445 S.E.2d 202 (1994) (Per Curiam)

See HOMICIDE Sufficiency of evidence, (p. 344) for discussion of topic.

State v. Miller, 466 S.E.2d 507 (1995) (Per Curiam)

See SEXUAL ATTACKS Sexual assault, Sufficiency of evidence, (p. 642)
for discussion of topic.
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APPEAL
Standard for review (continued)
Sufficiency of evidence (continued)
State v. Mullins, 456 S.E.2d 42 (1995) (Fox, J.)
See AIDING AND ABETTING Principal in first and second-degree defined,
(p- 20) for discussion of topic.
State v. Walls, 445 S.E.2d 515 (1994) (Per Curiam)

See INSANITY Presumptions, (p. 377) for discussion of topic.

Standard for reviewing confessions
State v. Jameson, 461 S.E.2d 67 (1995) (Per Curiam)
See SELF-INCRIMINATION/STATEMENTS BY DEFENDANT Confes-
sions, Admissibility, (p. 603) for discussion of topic.
Standard of proof
Criminal cases generally
State v. Guthrie, 461 S.E.2d 163 (1995) (Cleckley, J.)

See APPEAL Sufficiency of evidence, Generally, (p. 39) for discussion of
topic.
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APPEAL

Sufficiency of evidence

Generally

State v. Eddie “Tosh” K., 460 S.E.2d 489 (1995) (Per Curiam)

See JUVENILES First offenders, Judge’s overreaction to, (p. 438) for dis-
cussion of topic.

State v. Farmer, 445 S.E.2d 759 (1994) (Per Curiam)

See WITNESSES Co-defendant, (p. 709) for discussion of topic.

State v. Guthrie, 461 S.E.2d 163 (1995) (Cleckley, J.)

See APPEAL Sufficiency of evidence, Generally, (p. 39) for discussion of
topic.

State v. Guthrie, 461 S.E.2d 163 (1995) (Cleckley, J.)

Appellant was convicted of first-degree murder of a co-worker. It was
undisputed that appellant removed a knife from his pocket and fatally stabbed
the victim. Appellant suffered from panic attacks, chronic depression and
borderline personality disorder. He was obsessed with his nose; the victim
had struck appellant in the nose several times before appellant retaliated.

Appellant testified that he suffered a panic attack immediately prior to the
stabbing. Appellant was unable to understand his own reaction to the
incident. Other workers present testified that the victim was simply “playing
around.” Appellant unsuccessfully moved for directed verdict for lack of
evidence of malice or premeditation.
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APPEAL

Sufficiency of evidence (continued)

Generally (continued)

State v. Guthrie, (continued)

Syl. pt. 1 - The function of an appellate court when reviewing the sufficiency
of the evidence to support a criminal conviction is to examine the evidence
admitted at trial to determine whether such evidence, if believed, is sufficient
to convince a reasonable person of the defendant’s guilt beyond a reasonable
doubt. Thus, the relevant inquiry is whether, after reviewing the evidence in
the light most favorable to the prosecution, an rationale trier of fact could
have found the essential elements of the crime proved beyond a reasonable
doubt.

Syl. pt. 2 - There should be only one standard of proof in criminal cases and
that is proof beyond a reasonable doubt. Once a proper instruction is given
advising the jury as to the State’s heavy burden under the guilt beyond a
reasonable doubt standard, an additional instruction on circumstantial
evidence is no longer required even if the State relies wholly on
circumstantial evidence.

Syl. pt. 3 - A criminal defendant challenging the sufficiency of the evidence
to support a conviction takes on a heavy burden. An appellate court must
review all the evidence, whether direct or circumstantial, in the light most
favorable to the prosecution and must credit all inferences and credibility
assessments that the jury might have drawn in favor of the prosecution. The
evidence need not be inconsistent with every conclusion save that of guilt so
long as the jury can find guilt beyond a reasonable doubt. Credibility
determinations are for a jury and not for an appellate court. Finally, a jury
verdict should be set aside only when the records contains no evidence,
regardless of how it is weighed, from which the jury could find guilt beyond
a reasonable doubt. To the extent that our prior cases are inconsistent, they
are expressly overruled.

The Court reconciled West Virginia law, State v. Starkey, 161 W.Va. 517,
244 S.E.2d 219 (1978), with federal, Jackson v. Virginia, 443 U.S. 307, 99
S.Ct.2781, 61 L.Ed.2d 560 (1979). Under Jackson the Court must accept the
jury’s decision; an appellate court may reverse only if no rational jury could
have found appellant guilty. The evidence is to be viewed most favorably for
the prosecution.
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APPEAL

Sufficiency of evidence (continued)

Generally (continued)

State v. Guthrie, (continued)

The Court reversed the rule requiring the prosecution to exclude all other
reasonable hypotheses to convict where it relies on circumstantial evidence,
Statev. Frasher, 164 W.Va. 572,265 S.E.2d 43 (1980), and adopted Holland
v. United States, 348 U.S. 121, 75 S.Ct. 127, 99 L.Ed. 150 (1954), which
allows for instructions in circumstantial evidence cases to rest on reasonable
doubt. There is no need for excluding every other reasonable hypothesis.
The jury is to weigh circumstantial evidence as it does any other evidence.

The Court stated clearly that an appellate court should not substitute its
judgement for that of the finder of fact; further that a conviction should be set
aside only when the record contains no evidence from which a guilty verdict
could be rendered. See State v. Starkey, 161 W.Va. 517, 244 S.E.2d 219
(1978). Here, the jury could easily have found both malice and pre-
meditation. No error.

State v. Miller, 466 S.E.2d 507 (1995) (Per Curiam)

See SEXUAL ATTACKS Sexual assault, Sufficiency of evidence, (p. 642)
for discussion of topic.

State v. Walls, 445 S.E.2d 515 (1994) (Per Curiam)

See INSANITY Presumptions, (p. 377) for discussion of topic.

Standard for review

State v. Deem, 456 S.E.2d 22 (1995) (Per Curiam)

See SUFFICIENCY OF EVIDENCE Presence at crime scene, Effect of, (p.
669) for discussion of topic.
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APPEAL
Sufficiency of evidence (continued)
To withstand judgment

Mildred L.M. v. John O.F., 452 S.E.2d 436 (1994) (Cleckley, J.)
See PATERNITY Blood tests, When conclusive, (p. 492) for discussion of
topic.

Waiver of error
State v. Garrett, 466 S.E.2d 481 (1995) (McHugh, C.J.)

See INSTRUCTIONS Failure to object, (p. 381) for discussion of topic.
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APPOINTED COUNSEL
Denial of expert witness
State v. Garrett, 466 S.E.2d 481 (1995) (McHugh, C.J.)

Appellant was convicted of first-degree murder. Fifteen months prior to trial
he requested leave to hire a forensic pathologist. Although the motion was
never granted, trial counsel did not renew his request.

Syl. pt. 7 - “ “ “This Court will not pass on a nonjurisdictional question which
has not been decided by the trial court in the first instance.” Syllabus Point
2, Sands v. Security Trust Co., 143 W.Va. 522,102 S.E.2d 733 (1958).” Syl.
pt. 2, Duguesne Light Co. v. State Tax Dept., 174 W.Va. 506, 327 S.E.2d 683
(1984), cert. denied, 471 U.S. 1029, 105 S.Ct. 2040, 85 L.Ed.2d 322 (1985).”
Syl. pt. 2, Crain v. Lightner, 178 W.Va. 765, 364 S.E.2d 778 (1987).

Finding no preservation in the record the Court refused to rule.

Duty to represent
State ex rel. Rock v. Parsons, No. 23103 (12/8/95) (Per Curiam)

Petitioner was incarcerated in the South Central Regional Jail when he filed
this petition for habeas corpus pro se. Petitioner was convicted of two counts
of daytime burglary, entering without breaking, W.Va. Code, 61-3-11, and
sentenced to one to ten on each, terms to run consecutively.

In May 1995, petitioner’s court-appointed counsel filed a motion to
reconsider under Rule 35, which motion was denied May 16, 1995. No
notice of intent to appeal was filed.

The Court found that trial counsel is required to pursue an appeal unless an
order is entered relieving him. State v. Merritt, 188 W.Va. 601, 396 S.E.2d
871 (1990). He cannot simply inform his client that an appeal is frivolous;
an appellate court must make that determination. Turner v. Haynes, 162
W.Va. 33, 245 S.E.2d 629 (1973). Remanded for consideration of appeal.
Writ granted.
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APPOINTED COUNSEL
Municipal offenses
State ex rel. Kees v. Sanders, 453 S.E.2d 436 (1994) (McHugh, J.)

Petitioner sought to prohibit respondent judge from enforcing an order
denying petitioner’s motion to remand a traffic offense to municipal court for
new trial with court-appointed counsel. Petitioner was cited for running a
stop sign in violation of a municipal ordinance. The penalty for this offense
was either a fine, or jail time, or both.

Petitioner sought court-appointed counsel, indicating a gross monthly income
of $634.00 from disability benefits. He stated he had not tried to obtain
private counsel, nor did he intend to do so. The judge refused and petitioner
was found guilty and fined $97.00. Upon appeal to circuit court, counsel was
appointed but the request for remand to municipal court denied.

Syl. pt. 1 - In a municipal court proceeding on a minor traffic offense, where
a judge states, in advance of the proceeding, that notwithstanding the
applicable provision which permits a jail sentence, the judge will under no
condition impose one nor impose a fine so onerous that the defendant cannot
pay it thereby subjecting him to a contempt charge which may result in a jail
sentence, then appointment of counsel pursuant to W.Va. Code, 29-21-2(2)
[1990] is not required.

Syl. pt. 2 - “A writ of prohibition will not issue to prevent a simple abuse of
discretion by a trial court. It will only issue where the trial court has no
jurisdiction or having such jurisdiction exceeds its legitimate powers. W.Va.
Code, 53-1-1." Syl. pt. 2, State ex rel. Peacher v. Sencindiver, 160 W.Va.
314,233 S.E.2d 425 (1977).

The Court found the primary issue to be whether petitioner had a statutory
right to court-appointed counsel. Constitutional right to counsel was not
implicated because imprisonment was not actually imposed. Scottv. lllinois,
440 U.S. 367,99 S.Ct. 1158, 59 L.Ed.2d 383 (1979); Argersinger v. Hamlin,
407 U.S. 25, 92 S.Ct. 2006, 32 L.Ed.2d 530 (1972).
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APPOINTED COUNSEL

Municipal offenses (continued)

Refusal of

Waiver of

State ex rel. Kees v. Sanders, (continued)

Under Champ v. McGhee, 165 W.Va. 567,270 S.E.2d 445 (1980), if a judge
states before trial that no prison sentence will be imposed, the trial may
proceed without a jury. The Court applied the same reasoning here, despite
the lack of a record as to whether the municipal judge had announced that no
jail term would be imposed; the actual fine was held sufficient. Since on
appeal to circuit court, petitioner cannot receive a stiffer penalty than
imposed below, no right to appointed counsel in circuit court either. No lack
of jurisdiction to refuse remand with counsel. Writ denied.

City of Bluefield v. Williams, 456 S.E.2d 548 (1995) (Per Curiam)

See RIGHT TO COUNSEL Waiver must be knowing, (p. 573) for
discussion of topic.

City of Bluefield v. Williams, 456 S.E.2d 548 (1995) (Per Curiam)

See RIGHT TO COUNSEL Waiver must be knowing, (p. 573) for
discussion of topic.
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ARREST

Citizen’s arrest

Misdemeanor

State v. Farmer, 454 S.E.2d 378 (1994) (McHugh, J.)

Appellant was convicted of joyriding and kidnaping. At the request of the
local municipal police, he was arrested by a retired deputy sheriff who seized
from him a gun, ammunition and a knife. Appellant claimed on appeal that
all evidence obtained pursuant to the arrest should have been excluded.

The Court noted that an illegal arrest does not of itself void a conviction,
Franklin D. Cleckley, Handbook on West Virginia Criminal Procedure,1-182
(2d Ed. 1993), but can result in exclusion of evidence. Cleckley, supra at 1-
184.

Here, the Court found sufficient evidence to convict even if the arrest were
illegal and the retired deputy’s testimony excluded. The Fourth Amendment
is inapplicable since the retired deputy was not an agent of the state; only his
testimony would have been excluded, not the fruits of the arrest.

If any error occurred, it was harmless. Syl. pt. 3, “Errors involving depriva-
tion of constitutional rights will be regarded as harmless only if there is no
reasonable possibility that the violation contributed to the conviction.” Syl.
pt. 20, State v. Thomas, 157 W.Va. 640, 203 S.E.2d 445 (1974).

In presence of police officer

State v. Forsythe, 460 S.E.2d 742 (1995) (Per Curiam)

Appellant was convicted of obstructing an officer. Appellant was charged
with assault on his wife and obstructing. On appeal he alleges the officer did
not personally observe him swing his fist at his wife. Therefore, since the
underlying misdemeanor offense was not committed in the officer’s presence,
no basis for the arrest existed and he could not be guilty of obstructing an
officer.
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ARREST

Misdemeanor (continued)

In presence of police officer (continued)

When occurs

State v. Forsythe, (continued)

Syl. pt. 1 - “Probable cause to make a misdemeanor arrest without a warrant
exists when the facts and circumstances within the knowledge of the arresting
officer are sufficient to warrant a prudent man in believing that a misde-
meanor is being committed in his presence.” Syllabus, Simon v. Department
of Motor Vehicles, 181 W.Va. 267, 382 S.E.2d 320 (1989).

Syl. pt. 2 - “An offense can be said to be committed in the presence of an
officer only when he sees it with his own eyes, or sees one or more of a series
of acts constituting [the] offense, and is aided by his other senses or by
information as to the others, when it may be said the offense was committed
in his presence.” Syl. pt. 9, State v. Lutz, 85 W.Va. 330, 101 S.E. 434 (1919).

All parts of the offense need not be seen by the officer. Cleckley, Handbook
on West Virginia Criminal Procedure, 1-170-71 (2d Ed. 1993). The officer
here observed both appellant and his wife in an agitated state and heard
appellant’s threats and a sound made by appellant’s fist striking a wall. He
also observed appellant’s wife jerk back from the wall. (The Court also noted
the arrest was made pursuant to W.Va. Code, 61-2-9, not 61-2-28 or 48-2A-
14, which specifically address domestic violence and which have far lower
probable cause standards.) No error.

State v. Jones, 456 S.E.2d 459 (1995) (Cleckley, J.)

See SELF-INCRIMINATION Statements by defendant, (p. 594) for discus-
sion of topic.
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ASSAULT
Sufficiency of evidence
State v. Kirkland, 447 S.E.2d 278 (1994) (Workman, J.)

See SUFFICIENCY OF EVIDENCE Generally, (p. 663) for discussion of
topic.
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ATTEMPT
Defined
State v. Mayo, 443 S.E.2d 236 (1994) (Miller, J.)

See HOMICIDE Attempted murder, (p. 332) for discussion of topic.
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ATTORNEY-CLIENT PRIVILEGE
Crime/fraud exception
State v. Beard, 461 S.E.2d 486 (1995) (Workman, J.)

Appellant was convicted of murder. One of the witnesses was represented
by an attorney; he stated several times in her presence that he was not present
when the murder occurred and knew nothing. When his attorney was not
present the witness changed his story. The attorney withdrew. Appellant’s
request was denied for an in camera hearing concerning whether the crime/
fraud exception applied. See United States v. Zolin, 491 U.S. 554 (1989).

The Court noted that the evidence here did not suggest that any communica-
tions took place in furtherance of a future crime. At most, it seemed to
suggest that the witness may have been intimidated by police into changing

his story. The trial court was within its discretion in refusing an in camera
hearing. No error.

Testimony before grand jury
State ex rel. Doe v. Troisi, 459 S.E.2d 139 (1995) (Cleckley, J.)

See SUBPOENAS Attorney-client privilege, When effective against, (p.
660) for discussion of topic.
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ATTORNEYS

Annulment

Committee on Legal Ethics v. Goodman,441 S.E.2d 382 (1994) (Per Curiam)
See ATTORNEYS Discipline, Misconduct in another jurisdiction, (p. 82) for
discussion of topic.

Committee on Legal Ethics v. Martin, No. 20859 (2/18/94) (Per Curiam)
See ATTORNEYS Discipline, Failure to follow reinstatement plan, (p. 74)
for discussion of topic.

Committee on Legal Ethics v. ReBrook, No. 21975 (2/18/94) (Per Curiam)
See ATTORNEYS Discipline, Conviction of crimes, (p. 67) for discussion
of topic.

State v. Sloan, 442 S.E.2d 724 (1994) (Per Curiam)

See ATTORNEYS Discipline, Commission of crime, (p. 61) for discussion
of topic.

Aggravating factors

Lawyer Disciplinary Board v. Taylor, 451 S.E.2d 440 (1994) (Per Curiam)

See ATTORNEYS Discipline, Annulment, (p. 55) for discussion of topic.

Conviction of crimes

Committee on Legal Ethics v. Sydnor, 450 S.E.2d 638 (1994) (Per Curiam)

See ATTORNEYS Discipline, Commission of crime, (p. 60) for discussion
of topic.
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ATTORNEYS
Annulment (continued)
Prior discipline
Lawyer Disciplinary Board v. Taylor, 451 S.E.2d 440 (1994) (Per Curiam)

See ATTORNEYS Discipline, Annulment, (p. 55) for discussion of topic.

Reinstatement following
Committee on Legal Ethics v. Berzito, No. 22201 (7/15/94) (Per Curiam)

See ATTORNEYS Discipline, Reinstatement, (p. 94) for discussion of topic.

Appointed
Duty to client
State ex rel. Rock v. Parsons, No. 23103 (12/8/95) (Per Curiam)
See APPOINTED COUNSEL Duty to represent, (p. 43) for discussion of
topic.
Attorney-client privilege
Crime-fraud exception
State v. Beard, 461 S.E.2d 486 (1995) (Workman, J.)

See ATTORNEY-CLIENT PRIVILEGE Crime/fraud exception, (p. 50) for
discussion of topic.
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ATTORNEYS
Bankruptcy court suspension
Effect of
Lawyer Disciplinary Board v. Kohout, No. 22629 (4/14/95) (Per Curiam)
See ATTORNEYS Discipline, Misrepresentation on bar application, (p. 84)
for discussion of topic.
Conflict of interest
Divorce action
Lawyer Disciplinary Board v. Printz, 452 S.E.2d 720 (1994) (Per Curiam)
See ATTORNEYS Discipline, Conflict of interest, (p. 62) for discussion of
topic.
Estates
Lawyer Disciplinary Board v. Simons, No. 22442 (12/15/94) (Per Curiam)
See ATTORNEYS Discipline, Conflict of interest, (p. 64) for discussion of
topic.
Powers of attorney
Lawyer Disciplinary Board v. Simons, No. 22442 (12/15/94) (Per Curiam)

See ATTORNEYS Discipline, Conflict of interest, (p. 64) for discussion of
topic.
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ATTORNEYS

Conflict of interest (continued)

Prior representation of opposing party in related matters

Lawyer Disciplinary Board v. Printz, 452 S.E.2d 720 (1994) (Per Curiam)

See ATTORNEYS Discipline, Conflict of interest, (p. 62) for discussion of
topic.

Conviction of crimes

Disbarment

Committee on Legal Ethics v. Sydnor, 450 S.E.2d 638 (1994) (Per Curiam)

See ATTORNEYS Discipline, Commission of crime, (p. 60) for discussion
of topic.

Committee on Legal Ethics v. Goodman,441 S.E.2d 382 (1994) (Per Curiam)
See ATTORNEYS Discipline, Misconduct in another jurisdiction, (p. 82) for
discussion of topic.

Committee on Legal Ethics v. Martin, No. 20859 (2/18/94) (Per Curiam)
See ATTORNEYS Discipline, Failure to follow reinstatement plan, (p. 74)
for discussion of topic.

Committee on Legal Ethics v. ReBrook, No. 21975 (2/18/94) (Per Curiam)

See ATTORNEYS Discipline, Conviction of crimes, (p. 67) for discussion
of topic.
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ATTORNEYS

Disbarment (continued)

Discipline

State v. Sloan, 442 S.E.2d 724 (1994) (Per Curiam)

See ATTORNEYS Discipline, Commission of crime, (p. 61) for discussion
of topic.

Aggravating factors

Lawyer Disciplinary Board v. Taylor, 451 S.E.2d 440 (1994) (Per Curiam)

See ATTORNEYS Discipline, Annulment, (p. 55) for discussion of topic.

Annulment

Committee on Legal Ethics v. Keenan, 450 S.E.2d 787 (1994) McHugh, J.)

See ATTORNEYS Discipline, Failure to comply with terms of, (p. 71) for
discussion of topic.

Committee on Legal Ethics v. Sydnor, 450 S.E.2d 638 (1994) (Per Curiam)

See ATTORNEYS Discipline, Commission of crime, (p. 60) for discussion
of topic.

Lawyer Disciplinary Board v. Taylor, 451 S.E.2d 440 (1994) (Per Curiam)

Respondent was charged in two previous disciplinary matters, Committee on
Legal Ethics v. Taylor, 187 W.Va. 39,415 S.E.2d 280 (1992); Committee on
Legal Ethics v. Taylor, 190 W.Va. 133, 437 S.E.2d 443 (1993), in which he
was publicly reprimanded for writing worthless checks; and was suspended
for two consecutive six-month periods for practicing law knowing his license
was suspended for failure to keep current on his continuing education, and for
writing a worthless check and failing to make restitution.
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ATTORNEYS

Discipline (continued)

Annulment (continued)

Lawyer Disciplinary Board v. Taylor, (continued)

Respondent also made blatant misrepresentations to the Court concerning his
payment of the previous matters.

Upon respondent’s failure to participate in these matters involving similar
charges of worthless checks (W.Va. Code, 61-3-39), the statement of charges
was admitted before the Committee pursuant to Committee on Legal Ethics
v. Martin, 187 W.Va. 340,419 S.E.2d 4 (1992). Respondent did not partici-
pate in the two prior disciplinary actions cited above, and did not reimburse
the Board for the costs therein; similarly, he did not respond to the findings
of fact and conclusions of law in this proceeding in which the Board
recommended annulment.

Syl. pt. 1 - “ * “In a court proceeding initiated by the Committee on Legal
Ethics of the West Virginia State Bar to annul the license of an attorney to
practice law, the burden is on the Committee to prove, by full, preponderating
and clear evidence, the charges contained in the Committee’s complaint.”
Syl. Pt. 1, Committee on Legal Ethics v. Pence, W.Va., 216 S.E.2d 236
(1975).” Syllabus Point 1, Committee on Legal Ethics v. Walker, 178 W.Va.
150, 358 S.E.2d 234 (1987).” Syl. pt. 1, Committee on Legal Ethics v. Six,
181 W.Va. 52,380 S.E.2d 219 (1989).

Syl. pt. 2 - “In order to expedite the investigation of an ethics complaint by
the Bar, an attorney’s failure to respond to a request for information
concerning allegations of ethical violations within a reasonable time will
constitute an admission to those allegations for the purposes of the
disciplinary proceeding.” Syl. pt. 2, Committee on Legal Ethics v. Martin,
187 W.Va. 340, 419 S.E.2d 4 (1992).

Syl. pt. 3 - “Prior discipline is a aggravating factor in a pending disciplinary
proceeding because it calls into question the fitness of the attorney to
continue to practice a profession imbued with a public trust.” Syl. pt. 5,
Committee on Legal Ethics v. Tatterson, 177 W.Va. 356, 352 S.E.2d 107
(1986).” Syl. pt. 2, Committee on Legal Ethics v. Taylor, 190 W.Va. 133,
437 S.E.2d 443 (1993).
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ATTORNEYS

Discipline (continued)

Annulment (continued)

Lawyer Disciplinary Board v. Taylor, (continued)

The Court found respondent had committed a criminal act and had lied to the
Court. Combined with prior disciplinary actions and respondent’s failure to
abide by the sanctions therein, the Court found respondent has demonstrated
a pattern of ignoring the ethical standards necessary to practice law.
Annulment, with reinstatement petition allowed only after restitution made
to all persons involved.

Attorney/client relationship

Lawyer Disciplinary Board v. McGraw, 461 S.E.2d 850 (1995) (McHugh,
CJ)

Respondent, Attorney General of West Virginia, through his assistants,
brought two declaratory judgment actions on behalf of the Department of
Environmental Protection involving a landfill located in Berkeley County.
The purpose was to prohibit the company from accepting waste until the site
was approved by the Berkeley County Solid Waste Authority; and to restrict
the amount of the tonnage accepted unless Berkeley County approved a larger
amount. Motion for summary judgment was granted.

Counsel for the landfill company requested a meeting with DEP officials,
which meeting occurred without Attorney General lawyers present. The
Director testified that he did not call the Attorney General’s staff because he
understood the meeting was to discuss sale of the landfill not litigation. At
the meeting landfill counsel advised DEP officials that a motion to reconsider
had been filed. The AG lawyer assigned was contacted after the meeting and
allegedly told to join in the motion. Both the Director and Deputy Director
claimed they did not direct counsel to join the motion. The Hearing Panel
concluded that the AG lawyer’s assumption that DEP had changed its
position on the landfill was reasonable.
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ATTORNEYS

Discipline (continued)

Attorney/client relationship (continued)

Lawyer Disciplinary Board v. McGraw, (continued)

Respondent thereupon determined that the Office of Attorney General could
no longer represent the DEP. Respondent then contacted a resident of
Berkeley County, Christina Hogbin, whose husband was on the Solid Waste
Authority and who lived close to the proposed site, and recommended
political pressure against the DEP. Respondent later testified that he did not
remember this response but that if he did so respond he had every right to do
so. (Respondent’s written responses characterize Ms. Hogbin as an
intervenor but she was not; respondent claimed no confidential information
was given to Ms. Hogbin but she testified that he told her a “closed-door
meeting” was held.)

Respondent claimed he called Ms. Hogbin to verify that DEP had changed its
position on local site approval. He claimed it was his policy to communicate
with clients only in writing and that he had a public document directing him
to “do certain things.” No document from DEP was ever offered.

At a subsequent meeting with the Director of DEP, respondent informed him
that the case of Manchin v. Browning, 170 W.Va. 779,296 S.E.2d 909 (1982)
needed “revisiting” and that respondent’s calling to the public was higher
than his duty to the DEP. In response to respondent’s questions, the Director
said DEP had not taken a position on the landfill.

Another assistant attorney general later informed the Director that he intended
to oppose the motion for reconsideration filed by the landfill company. The
Director asked that the motion not be filed. The attorney sent a memo to the
AG management committee noting that a good faith defense of DEP’s
position supporting the company’s motion could be filed but further stating
a special assistant attorney general should be appointed because of attorney-
client conflicts.
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ATTORNEYS

Discipline (continued)

Attorney/client relationship (continued)

Lawyer Disciplinary Board v. McGraw, (continued)

Five days before the hearing on the motion to reconsider, DEP’s Deputy
Director learned that respondent intended to withdraw as counsel; she offered
to explain the DEP’s legal position and asked to be appointed special
assistant but was denied by respondent. The next day, without the Director’s
consent, respondent’s assistant AG filed motions to withdraw, attaching a
draft memo written by the Deputy Director which had been neither seen nor
approved by the Director. Respondent appointed a prosecuting attorney
without any experience in this area. The Circuit Court denied respondent’s
motion to withdraw and the Director filed this complaint.

Disciplinary Counsel charged violations of Rule 1.6(a), revealing confidential
client information; Rule 1.7(b), conflict of interest with client; and Rule
1.2(a), failure to abide by the client’s wishes. The Hearing Panel found
violation of only Rule 1.6(a).

Syl. pt. 1 - Rule 3.7 of the Rules of Lawyer Disciplinary Procedure, effective
July 1, 1994, requires the Office of Disciplinary Counsel to prove the
allegations of the formal charge by clear and convincing evidence. Prior
cases which required that ethics charges be proved by full, preponderating
and clear evidence are hereby clarified.

Syl. pt. 3 - Unlike the evidentiary attorney-client privilege recognized under
West Virginia Rules of Evidence 501, a lawyer’s ethical duty of confiden-
tiality under Rule 1.6 of the Rules of Professional Conduct applies to all
information relating to representation of a client, protecting more than just
“confidences” or “secrets” of a client. The ethical duty of confidentiality is
not nullified by the fact that the information is part of a public record or by
the fact that someone else is privy to it.

Syl. pt. 4 - “The Attorney General has the duty to conform his conduct to that

prescribed by the rules of professional ethics.” Syl. pt. 4, Manchin v.
Browning, 170 W.Va. 779, 296 S.E.2d 909 (1982).

59



ATTORNEYS

Discipline (continued)

Attorney/client relationship (continued)

Lawyer Disciplinary Board v. McGraw, (continued)

Syl. pt. 5 - “ ¢ * “This Court is the final arbiter of legal ethics problems and
must make the ultimate decisions about public reprimands, suspensions or
annulments of attorney’s licenses to practice law.” Syl. Point 3, Committee
on Legal Ethics v. Blair, 174 W.Va. 494,327 S.E.2d 671 (1984).” Syl. pt. 1,
Committee on Legal Ethics v. Charonis, 184 W.Va. 268, 400 S.E.2d 276
(1990).” Syl. pt. 1, Committee on Legal Ethics v. lkner, 190 W.Va. 433, 438
S.E.2d 613 (1993).” Syl. pt. 7, Committee on Legal Ethics v. Karl, 192
W.Va. 23, 449 S.E.2d 277 (1994).

The Court observed that the Attorney General is required to conform to the
Rules of Professional Conduct just like any other lawyer. Ethical violations
by one in a position of public trust are even more egregious. Committee on
Legal Ethics v. Roark, 181 W.Va. 260, 382 S.E.2d 313 (1989). The Court
rejected respondent’s argument that his role as Attorney General may some-
times require a constitutional duty to act as “servant of the people” in
precedence over his ethical obligations.

Over the objections of the Office of Disciplinary Counsel, the Court accepted
the Hearing Panel’s recommendations. Public Reprimand, costs for part of
the proceedings.

Commission of crime

Committee on Legal Ethics v. Sydnor, 450 S.E.2d 638 (1994) (Per Curiam)
Respondent pled guilty to failing to file a federal income tax return in

violation of 26 U.S.C. 7201, a felony. The Committee recommended annul-
ment of respondent’s license and found a mitigation hearing inappropriate.
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Discipline (continued)

Commission of crime (continued)

Committee on Legal Ethics v. Sydnor, (continued)

Syl. pt. 1 - “In a court proceeding initiated by the Committee on Legal Ethics
of the West Virginia State Bar to annul the license of an attorney to practice
law, the burden is on the Committee to prove, by full, preponderating and
clear evidence, the charges contained in the Committee’s complaint.”
Syllabus Point 1, Committee on Legal Ethics v. Pence, W.Va., 216 S.E.2d
236 (1975).

Syl. pt. 2 - “Where there has been a final criminal conviction, proof on the
record of such conviction satisfies the Committee on Legal Ethics’ burden of
proving an ethical violation arising from such conviction.” Syllabus Point 2,
Committee on Legal Ethics v. Six, 181 W.Va. 52, 380 S.E.2d 219 (1989).

The Court found the Committee met its burden of proof by submission of the
order of conviction. Citing Committee on Legal Ethics v. Boettner, 183
W.Va. 136, 394 S.E.2d 735 (1990), the Court found a mitigation hearing
appropriate. Here, however, respondent failed to request a hearing or even
to respond to the Committee’s petition to annul. License annulled.

State v. Sloan, 442 S.E.2d 724 (1994) (Per Curiam)

Respondent was found guilty of failure to pay money he collected in his
professional capacity. W.Va. Code, 30-2-13.

Syl. pt. - ““ © “Where there has been a final criminal conviction, proof on the
record of such conviction satisfies the Committee on Legal Ethics’ burden of
proving an ethical violation arising from such conviction.” Syllabus Point 2,
Committee on Legal Ethics v. Six, 181 W.Va. 52, 380 S.E.2d 219 (1989).
Syl. Pt. 1, Committee on Legal Ethics v. Boettner, 183 W.Va. 136,394 S.E.2d
735 (1990).” Syl. pt. 1, Committee on Legal Ethics v. Folio, 184 W.Va. 503,
401 S.E.2d 248 (1990).
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ATTORNEYS

Discipline (continued)

Commission of crime (continued)

State v. Sloan, (continued)

A copy of the plea agreement was entered with the Court. License annulled;
leave to delay effective date so as to secure substitute counsel for his clients
denied. Annulment effective sixty days from date of opinion.

Conflict between counsel and hearing panel

Lawyer Disciplinary Board v. Vieweg, 461 S.E.2d 60 (1995) (Cleckley, J.)

See ATTORNEYS Discipline, Reinstatement, (p. 99) for discussion of topic.

Conflict of interest

Lawyer Disciplinary Board v. Printz, 452 S.E.2d 720 (1994) (Per Curiam)

Respondent, apparently a member of the firm which became part of Bowles,
Rice, McDavid, Graff & Love (although the opinion does not recite that fact)
represented Dr. Aurelio Benavides in an appeal regarding a partition suit
instituted pursuant to a divorce. The former Mrs. Benavides was appealing
the circuit court’s denial of her upset bid in the partition suit; Dr. Benavides
bought the former marital residence.

Ms. Sally Jackson, a former employee of respondent’s firm, served as counsel
to Mrs. Benavides on appeal. Ms. Jackson protested respondent’s
representation of Dr. Benavides in light of the firm’s representation of Mrs.
Benavides by two other attorneys in the firm, from October, 1980 through
April, 1985, on matters of child support, visitation, alimony, assault and
battery charge against Dr. Benavides, preparation of a will and a civil action
against Dr. Benavides for breach of agreement. The Benavides were divorced
16 July 1980. Ms. Jackson did not respond to respondent’s request for
support of her allegation of conflicts. Respondent consulted with in-house
ethics counsel, who also consulted with the ABA, and concluded no conflict
existed.
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Discipline (continued)

Conflict of interest (continued)

Lawyer Disciplinary Board v. Printz, (continued)

Mrs. Benavides contacted the State Bar on 21 January 1992, requesting
dismissal of respondent; she finally filed a complaint in March, 1992.
Respondent alleged improper use of the disciplinary process in lieu of filing
a motion to disqualify him; he also claims the Bar, by two years of inaction,
waived any right to pursue this allegation. The hearing panel recommended
a public reprimand for violation of Rules 1.9 and 1.10 of the Rules of
Professional Conduct, plus costs.

Syl. pt. 1 - “Rule 1.9(a) of the Rules of Professional Conduct, precludes an
attorney who has formerly represented a client in a matter from representing
another person in the same or a substantially related matter that is materially
adverse to the interests of the former client unless the former client consents
after consultation. Syl. Pt. 2, State ex rel. McClanahan v. Hamilton, 189
W.Va. 290, 430 S.E.2d 569 (1993).

Syl. pt. 2 - “Under Rule 1.9(a) of the Rules of Professional Conduct,
determining whether an attorney’s current representation involves a
substantially related matter to that of a former client requires an analysis of
the facts, circumstances, and legal issues of the two representations.” Syl. Pt.
3, State ex rel. McClanahan v. Hamilton, 189 W.Va. 290, 430 S.E.2d 569
(1993).

The Court found nothing improper here. The prior representation was not
substantially related to the present matter. Cf. State ex rel. McClanahan v.
Hamilton, 189 W.Va. 290, 430 S.E.2d 569 (1993). Actual participation in
division of the proceeds may have been a different matter but here,
respondent withdrew as counsel following only an initial status conference.
Dismissed.
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Discipline (continued)

Conflict of interest (continued)

Lawyer Disciplinary Board v. Simons, No. 22442 (12/15/94) (Per Curiam)

Respondent was charged with a conflict of interest for being executor of an
estate while also representing one of the beneficiaries in an action against two
other beneficiaries; he also incompetently executed the will. Because the
hearing panel recommended dismissal of charges, the Office of Disciplinary
Counsel objected and, pursuant to Rule 3.11 of the Rules of Lawyer
Disciplinary Procedure, brought this original action. Counsel requested three
months suspension for violation of Rule 1.1 and Rule 1.7(b) of the Rules of
Professional Conduct.

With regard to this standard, we have said in In re Brown, 166 W.Va. 226,
236 S.E.2d 567, 572 (1980):

“[M]ost courts will give some weight to the recommendations
of the Ethics Committee that conducts the reinstatement
hearing simply because the Committee, having heard the
witnesses, 1s in a better position to evaluate their testimony.
This does not mean that the court is foreclosed from making
an independent assessment of the record but it does mean
absent a showing of some mistake of law or arbitrary
assessment of the facts such recommendations made by the
Ethics Committee in regard to reinstatement of an attorney are
to be given substantial consideration. Tardiff v. State Bar, 27
Cal.3d 395, 612 P.2d 919, 165 Cal. Rptr. 829 (1980); In re
Wigoda,77111.2d 154,395 N.E.2d 571 (1979); In re Hiss, 368
Mass. 447, 333 N.E.2d 429 (1975); In re Freedman, 406
Mich. 256, 277 N.W.2d 635 (1979); Petition of Harrington,
134 Vt. 549, 367 A.2d 161 (1976).” (Emphasis added).

The Court found respondent’s conduct showed poor judgment but was not
subject to discipline.
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Discipline (continued)

Contempt for threatening court

State ex rel. Skaggs v. Plumley, No. 22074 (2/2/94) (Per Curiam)

See HABEAS CORPUS Contempt of court, (p. 324) for discussion of topic.

Continuing education requirements

W.Va. Continuing Legal Education Commission v. Carbone, et al., No.
22693 (3/24/95) (Per Curiam)

The twenty original respondents here failed to provide proof of compliance
with continuing education requirements for the reporting period ending June
30, 1994. (See Chapter VII, Paragraph 5, Rules to Govern Mandatory
Continuing Legal Education.) Following issuance of a rule to show cause,
eleven showed proof of compliance. The Court ordered suspension of the
others’ licenses until they comply with the rules and pay penalties assessed
by the MCLE.

Conviction of crimes

Committee on Legal Ethics v. McCorkle, 452 S.E.2d 377 (1994) (Cleckley,
1)

The Committee on Legal Ethics found respondent used cocaine and crack
cocaine, improperly solicited clients and testified falsely before the Hearing
Panel. They recommended respondent’s license be suspended for two years
and that he be required to obtain drug and alcohol counseling.
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Discipline (continued)

Conviction of crimes (continued)

Committee on Legal Ethics v. McCorkle, (continued)

Syl. pt. 1 - “* “In a court proceeding initiated by the Committee on Legal
Ethics of the West Virginia State Bar to annul [or suspend] the license of an
attorney to practice law, the burden is on the Committee to prove, by full,
preponderating and clear evidence, the charges contained in the Committee’s
complaint.” Syllabus Point 1, Committee on Legal Ethics v. Pence, W.Va.,
216 S.E.2d 236 (1975).” Syl. pt. 1, Committee on Legal Ethics v. Tatterson,
173 W.Va. 613, 319 S.E.2d 381 (1984).” Syllabus Point 1, Committee on
Legal Ethics v. Tatterson, 177 W.Va. 356,352 S.E.2d 107 (1986).” Syllabus
Point 1, Committee on Legal Ethics v. Burdette, 191 W.Va. 346, 445 S.E.2d
733 (1994).

Syl. pt. 2 - “Where there has been a final criminal conviction, proof on the
record of such conviction satisfies the Committee on Legal Ethics’ burden of
proving an ethical violation arising from such conviction.” Syllabus Point 2,
Committee on Legal Ethics v. Six, 181 W.Va. 52, 380 S.E.2d 219 (1989).

Syl. pt. 3 - A de novo standard applies to a review of the adjudicatory record
made before the Committee on Legal Ethics of the West Virginia State Bar
as to questions of law, questions of application of the law to the facts, and
questions of appropriate sanctions; this Court gives respectful consideration
to the Committee’s recommendations while ultimately exercising its own
independent judgment. On the other hand, substantial deference is given to
the Committee’s findings of fact, unless such findings are not supported by
reliable, probative, and substantial evidence on the whole record.

Syl. pt. 4 - ““ * “In deciding on the appropriate disciplinary action for ethical
violations, this Court must consider not only what steps would appropriately
punish the respondent attorney, but also whether the discipline imposed is
adequate to serve as an effective deterrent to other members of the Bar and
at the same time restore public confidence in the ethical standards of the legal
profession.” Syllabus Point 3, Committee on Legal Ethics v. Walker, 178
W.Va. 150, 358 S.E.2d 234 (1987). ’Syllabus Point 5, Committee on Legal
Ethics v. Roark, 181 W.Va. 260, 382 S.E.2d 313 (1989).” Syllabus Point 2,
Committee on Legal Ethics v. White, 189 W.Va. 135,428 S.E.2d 556 (1993).
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Discipline (continued)

Conviction of crimes (continued)

Committee on Legal Ethics v. McCorkle, (continued)

The Court noted that respondent must show that the Committee’s findings of
fact are not supported by reliable, probative and substantial evidence to
overturn them on appeal. Here, respondent actually pled guilty to use of
cocaine in July, 1992. The Court noted that the committee also considered
mitigating factors and is attempting to help respondent with his problems.

His medical condition, however, seems to have no relation to solicitation
charges and false testimony. The Court noted these violations, even absent
drug charges, were sufficient for serious discipline. Suspension for two
years, costs of proceeding and mandatory drug and alcohol treatment,
description to be provided to the Bar every ninety days.

Committee on Legal Ethics v. ReBrook, No. 21975 (2/18/94) (Per Curiam)

The Committee sought annulment of respondent’s license on account of his
conviction of crimes reflecting his unfitness to practice law. Respondent was
convicted in the United States District Court for wire fraud and insider
trading.

Conviction of a crime involving fraud is a crime of moral turpitude requiring
annulment. Art. VI, § 23, By-Laws of the West Virginia State Bar. In re
Smith, 158 W.Va. 13, 206 S.E.2d 920 (1974); In re Mann, 151 W.Va. 644,
154 S.E.2d 860 (1967). Here, respondent voluntarily consented to annulment
and the Court made the annulment official by order effective 11 January
1994.

Lawyer Disciplinary Board v. Taylor, 455 S.E.2d 569 (1995) (Per Curiam)
Respondent pled guilty to distribution of crack cocaine within 1,000 feet of

a school. The Disciplinary Board sought annulment of his license to practice
law.
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Discipline (continued)

Conviction of crimes (continued)

Lawyer Disciplinary Board v. Taylor, (continued)

Syl. pt. 1 - “In a court proceeding initiated by the Committee on Legal Ethics
of the West Virginia State Bar to annul the license of an attorney to practice
law, the burden is on the Committee to prove, by full, preponderating and
clear evidence, the charges contained in the Committee’s complaint.”
Syllabus Point 1, Committee on Legal Ethics v. Pence, W.Va., 216 S.E.2d
236 (1975).

Syl. pt. 2 - “Where there has been a final criminal conviction, proof on the
record of such conviction satisfies the Committee on Legal Ethics’ burden of
proving an ethical violation arising from such conviction.” Syllabus Point 2,
Committee on Legal Ethics v. Six, 181 W.Va. 52, 380 S.E.2d 219 (1989).

The Board supplied a copy of the 21 September 1994 order of conviction.
Burden of proof met.

Divorce action

Lawyer Disciplinary Board v. Printz, 452 S.E.2d 720 (1994) (Per Curiam)

See ATTORNEYS Discipline, Conflict of interest, (p. 62) for discussion of
topic.

Drugs or alcohol

Committee on Legal Ethics v. Massie, No. 22370 (10/31/94) (Per Curiam)

Respondent failed to pursue claims; failed to communicate with her client;
misrepresented the status of a retainer; maintained private practice while
employed as a public defender, in violation of statutory prohibitions; and
misrepresented facts to an unemployment benefit board. She was also
convicted of aiding and abetting acquisition and possession, and causing to
be acquired and possessed, a controlled substance.
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Discipline (continued)

Drugs or alcohol (continued)

Committee on Legal Ethics v. Massie, (continued)

“Where there has been a final criminal conviction, proof on the record of
such conviction satisfies the Committee on Legal Ethics’ burden of proving
an ethical violation arising from such conviction.” Syllabus Point 2,
Committee on Legal Ethics v. Six, 181 W.Va. 52, 380 S.E.2d 219 (1989).

The Court found sufficient evidence to support the Committee’s findings and
agreed with their recommendation to suspend. Suspended for minimum of
two years, required to prove she is drug-free for at least two years prior to
reinstatement, costs of proceeding.

Office of Lawyer Disciplinary Counsel v. Karr, No. 23024 (10/6/95) (Per

Curiam)

See ATTORNEYS Incapacitation, Drugs or alcohol, (p. 109) for discussion
of topic.

Emergency suspension

Office of Disciplinary Counsel v. Battistelli, 457 S.E.2d 652 (1995)
(Workman, J.)

Petitioner claimed it received twenty-five legal ethics complaints against
respondent since 1986; eleven were still active at the time of the petition,
including three before the Hearing Panel; six of the remaining complaints
related to respondent’s asking clients to loan him money in violation of Rule
1.8(a). Five previous complaints resulted in some sort of disciplinary action.
See Committee on Legal Ethics v. Battistelli, 185 W.Va. 109,405 S.E.2d 242
(1991). Disciplinary Counsel requested temporary suspension pursuant to
Rule 3.27 of the Rules of Lawyer Disciplinary Procedure.

Syl. pt. 1 - The special procedures outlined in Rule 3.27 of the West Virginia

Rules of Lawyer Disciplinary Procedure should only be utilized in the most
extreme cases of lawyer misconduct.
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Discipline (continued)

Emergency suspension (continued)

Office of Disciplinary Counsel v. Battistelli, (continued)

Syl. pt. 2 - When the Office of Disciplinary Counsel has obtained sufficient
evidence to warrant the extraordinary measures contained in West Virginia
Rule of Lawyer Disciplinary Procedure 3.27, its petition to this Court should
contain, ata minimum, specific allegations of the misconduct alleged. Where
necessary to aid the Court in its resolution of the matter, the petition should
also refer to supporting documentation and affidavits. The respondent lawyer
should then offer supporting documents and affidavits to counter the
petition’s allegations.

Syl. pt. 3 - If the Court, after proceeding in accordance with West Virginia
Rule of Lawyer Disciplinary Procedure 3.27(c), concludes that the
respondent lawyer should be temporarily suspended, it will so order. The
Office of Disciplinary Counsel, however, must then expedite the resolution
of the charges against the respondent and move to conclude the matter within
ninety days after the suspension becomes effective.

Syl. pt. 4 - Given the practical difficulty of providing specific guidance on the
instances where temporary suspension is appropriate, the Court will apply the
two-part standard in West Virginia Rule of Disciplinary Procedure 3.27 to
each petition on a case-by-case basis.

Syl. pt. 5 - Fairness to the client is the touchstone of West Virginia Rule of
Professional Conduct 1.8(a).

Syl. pt. 6 - A lawyer who engages in a loan transaction with his or her client
must, at a minimum, assure that the arrangement satisfies West Virginia Rule

of Professional Conduct 1.8(a)(1) to (3).

Petitioner directed to hold hearings on pending matters no later than July 1,
1995. Petition granted; license suspended until all proceedings concluded.
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Discipline (continued)

Failure to communicate with client

Committee on Legal Ethics v. Clay, No. 22265 (11/2/94) (Per Curiam)

See ATTORNEY Discipline, Neglect, (p. 85) for discussion of topic.

Failure to comply with terms of

Committee on Legal Ethics v. Keenan, 450 S.E.2d 787 (1994) McHugh, J.)

Respondent’s license was suspended indefinitely for failure to provide
competent representation, failure to exercise due diligence, failure to
communicate with clients and failure to return an unearned fee. Respondent
did not notify clients of his suspension, took case files from his office and did
not complete orders in domestic relations cases.

On 7 May 1993 and 29 July 1993 the Bar forwarded two ethics complaints
to respondent, to which he did not respond. He failed to provide information
on a third complaint, despite agreeing to do so on 29 June 1993. Finally, he
did not respond to a current Statement of Charges alleging two other ethical
violations concerning failure to prosecute a wrongful discharge suit (nor
returning a fee); and failing to file a divorce action, resulting in loss of
custody. Respondent also failed to respond to a subpoena to appear at the
State Bar Center in connection with these charges. The Bar’s petition to the
Court for annulment was uncontested.

Syl. pt. 1 - “ * “In a court proceeding initiated by the Committee on Legal
Ethics of the West Virginia State Bar to annul the license of an attorney to
practice law, the burden is on the Committee to prove, by full, preponderating
and clear evidence, the charges contained in the Committee’s complaint.”
Syl. Pt. 1 Committee on Legal Ethics v. Pence, W.Va., 216 S.E.2d 236
(1975). Syllabus Point 1, Committee on Legal Ethics v. Walker, 178 W.Va.
150, 358 S.E.2d 234 (1987).” Syl. pt. 1, Committee on Legal Ethics v. Six,
181 W.Va. 52,380 S.E.2d 219 (1989).
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Discipline (continued)

Failure to comply with terms of (continued)

Committee on Legal Ethics v. Keenan, (continued)

Syl. pt. 2 - “In order to expedite the investigation of an ethics complaint by
the Bar, an attorney’s failure to respond to a request for information
concerning allegations of ethical violations within a reasonable time will
constitute an admission to those allegations for the purposes of the
disciplinary proceeding.” Syl. pt. 2, Committee on Legal Ethics v. Martin,
187 W.Va. 340, 419 S.E.2d 4 (1992).

Syl. pt. 3 - A suspended attorney who fails to comply with the provisions of
article VI, section 28 of the By-Laws of the West Virginia State Bar may
have his or her license to practice law annulled upon proof by the Committee
on Legal Ethics of the West Virginia State Bar by full, preponderating and
clear evidence that the suspended attorney failed to comply with the
provisions.

Since the charges were uncontested, the Court found the Bar had met its
burden of proof. (See Committee on Legal Ethics v. Tatterson, 177 W.Va.
356, 352 S.E.2d 107 (1986); Daily Gazette v. Committee on Legal Ethics,
174 W.Va. 359, 326 S.E.2d 705 (1984); Committee on Legal Ethics v.
Mullins, 159 W.Va. 647, 226 S.E.2d 427 (1976); In re Daniel, 153 W.Va.
839, 173 S.E.2d 153 (1970). Licenses annulled.

Failure to follow reinstatement plan

Committee on Legal Ethics v. Cunningham, No. 21717 (2/17/94) (Per

Curiam)

Respondent failed to reimburse the Committee on Legal Ethics for costs of
$2,247.67 in the proceeding brought by the Committee for neglecting a civil
action. In that decision, respondent was publicly reprimanded and ordered
to pay costs.
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Discipline (continued)

Failure to follow reinstatement plan (continued)

Committee on Legal Ethics v. Cunningham, (continued)

The Committee and respondent are in conflict over the terms of payment; the
Court’s original order did not specify any terms or the deadline for full
payment. The Court ordered respondent to pay the entire amount by 30 June
1994.

Committee on Legal Ethics v. Farber, 447 S.E.2d 602 (1994) (Per Curiam)

Respondent had his license suspended for three months. Committee on Legal
Ethics v. Farber, 185 W.Va. 522, 408 S.E.2d 274 (1991). Respondent has
not reimbursed the Committee the $10,189.92 in expenses for that proceeding
as ordered by the Court.

In addition, respondent was ordered to submit to supervision by another
attorney for two years. On 9 March 1992 respondent proposed that he be
supervised by William C. Garrett and that he be allowed to pay $200.00 per
month until the expenses were reimbursed. The Court agreed and on 24 June
1992 respondent’s license was reinstated.

Respondent failed to comply with his own proposal, meeting with Mr. Garrett
on only one occasion and failing to make timely payments. In May, 1993, the
Committee agreed to reduce the payments to $100.00 per month and that
respondent would meet with Mr. Garrett regularly, with Mr. Garrett to submit
written reports. Respondent again failed to make timely payments and no
reports were filed; he did not acknowledge receipt of this current complaint,
even failing to answer a subpoena duces tecum.

Citing Art. VI, § 20, By-Laws of the West Virginia State Bar, the Court found

continuing jurisdiction to hear this complaint. License suspended for one
year, effective upon service of the order in this case.
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Failure to follow reinstatement plan (continued)

Committee on Legal Ethics v. Martin, No. 20859 (2/18/94) (Per Curiam)

Respondent was publicly reprimanded for failure to respond to a legal ethics
complaint and failure to cooperate with the investigation of the complaint.
Respondent was directed to pay $469.00 for the costs of the proceeding.

Citing Art. VI, § 20 of the By-Laws of the State Bar, the Court ordered
respondent to pay within sixty days of the date of the order or have his license
annulled.

Committee on Legal Ethics v. Simmons, No. 22131 (5/20/93) (Per Curiam)

Respondent was given a public reprimand for failure to file forty-two final
orders and other matters in criminal cases adjudicated while he was
prosecuting attorney of Pocahontas County and for failing to return a client’s
file after termination of representation.

Respondent refused to pay costs assessed by the Committee. The Court
required respondent to pay $2,022.79 and pass the Multi-State Professional
Responsibility Examination before being reinstated.

Failure to prepare final order

Committee on Legal Ethics v. Simmons, No. 22131 (5/20/93) (Per Curiam)

See ATTORNEYS Discipline, Failure to follow reinstatement plan, (p. 74)
for discussion of topic.
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Discipline (continued)

Failure to report discipline in another jurisdiction

Committee on Legal Ethics v. Goodman, 441 S.E.2d 382 (1994) (Per Curiam)

See ATTORNEYS Discipline, Misconduct in another jurisdiction, (p. 82) for
discussion of topic.

Failure to respond to bar counsel

Committee on Legal Ethics v. Clay, No. 22265 (11/2/94) (Per Curiam)

See ATTORNEY Discipline, Neglect, (p. 85) for discussion of topic.

Committee on Legal Ethics v. Keenan, 450 S.E.2d 787 (1994) McHugh, J.)

See ATTORNEYS Discipline, Failure to comply with terms of, (p. 71) for
discussion of topic.

Lawyer Disciplinary Boardv. Beveridge, 459 S.E.2d 542 (1995) (Per Curiam)

Respondent agreed to pursue an employee matter for complainant. After
reviewing an employee handbook, respondent accepted $600 from
complainant and wrote a letter dated 29 June 1988, with a complaint
attached, saying the complaint would be filed. A fee agreement was also
enclosed, which complainant did not promptly return. Respondent did file
2 February, 1989.

Thereafter, complainant was unable to reach respondent by phone; upon
finally reaching him, respondent recalls that complainant was upset.
Respondent offered to be discharged and return part of the $600 paid.
Complainant instead filed a complaint, respondent answered and nothing
further was done. Respondent kept complainant’s employee handbook,
payroll records and 401(k) distribution form.
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Discipline (continued)

Failure to respond to bar counsel (continued)

Lawyer Disciplinary Board v. Beveridge, (continued)

Respondent acknowledged he did not undertake any discovery; complainant
acknowledged he did not discharge respondent. Respondent claimed he did
not pursue the case because he did not usually practice in the county in which
it was filed, he thought the case would be removed to federal court and he
moved his office while the case was pending.

In answer to initial Disciplinary Board inquiries respondent offered to
terminate his representation upon written notice by complainant; he did not,
however, communicate with complainant. = Complainant’s case was
ultimately dismissed for inaction but respondent did not inform complainant.
After complainant wrote to the Bar that he wanted respondent to “go ahead
with our case,” respondent discovered that the statutory time period had run;
again, he did not tell complainant. Respondent ultimately refunded the entire
$600 fee after the following exchange.

The Bar first wrote respondent 10 October 1990, sending the complaint;
respondent replied 1 November 1990. The Bar next wrote 6 January 1992,
stating complainant’s willingness to continue; respondent did not reply. The
Bar then wrote on 11 March 1992 noting no reply from the January letter,
which respondent apparently did not receive. Respondent telephoned the Bar
sometime after February, 1992. The Bar called respondent 27 April 1993
regarding status; wrote a letter 7 May 1993, apparently not received until
1994; and another letter 24 June 1993 which was also not received until
1994; and a final letter 14 March 1994, enclosing copies of the others.

Syl. pt. 1 - “Rule 3.7 of the Rules of Lawyer Disciplinary Procedure, effective
July 1, 1994, requires the Office of Disciplinary Counsel to prove the
allegations of the formal charge by clear and convincing evidence. Prior
cases which required that ethics charges be proved by full, preponderating
and clear evidence are hereby clarified.” Syllabus Point 1, Lawyer
Disciplinary Board v. McGraw, 194 W.Va. 788, 461 S.E.2d 850 (1995).
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Discipline (continued)

Failure to respond to bar counsel (continued)

Lawyer Disciplinary Board v. Beveridge, (continued)

Syl. pt. 2 - “ “The Rules of Professional Conduct state the minimum level of
conduct below which no lawyer can fall without being subject to disciplinary
action.” Syllabus Point 3, Committee on Legal Ethics v. Tatterson, 173
W.Va. 613,319 S.E.2d 381 (1984).” Syllabus Point 9, Committee on Legal
Ethics v. Cometti, 189 W.Va. 262, 430 S.E.2d 320 (1993).

Syl. pt. 3 - “ “‘An attorney violates West Virginia Rule of Professional
Conduct 8.1(b) by failing to respond to requests of the West Virginia State
Bar concerning allegations in a disciplinary complaint. Such a violation is
not contingent upon the issuance of a subpoena for the attorney, but can result
from the mere failure to respond to a request for information by the Bar in
connection with an investigation of an ethics complaint.” Syllabus Point 1,
Committee on Legal Ethics v. Martin, 187 W.Va. 340,419 S.E.2d 4 (1992).”
Syllabus Point 5, Committee on Legal Ethics v. Cometti, 189 W.Va. 262,430
S.E.2d 320 (1993).

Syl. pt. 4 - “A de novo standard applies to a review of the adjudicatory record
made before the Committee on Legal Ethics of the West Virginia State Bar
as to questions of law, questions of application of the law to the facts, and
questions of appropriate sanctions; this Court gives respectful consideration
to the Committee’s recommendations while ultimately exercising its won
independent judgment. On the other hand, substantial deference is given to
the Committee’s findings of fact, unless such findings are not supported by
reliable, probative, and substantial evidence on the whole record.” Syl. pt. 3,
Committee on Legal Ethics v. McCorkle, 192 W.Va. 286, 452 S.E.2d 377
(1994).

The Court found respondent violated Rule 1.3 by failing to act with
reasonable diligence; and Rule 1.4(b) by failing to provide complainant with
sufficient information to make informed decisions. Further, respondent
violated Rule 1.16(d) by failing to protect his client when he deemed his
representation was over. Finally, respondent did not cooperate with the Bar
as required by Rule 8.1(b).
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Discipline (continued)

Failure to respond to bar counsel (continued)

Lawyer Disciplinary Board v. Beveridge, (continued)

Finding lack of organization the principal problem here, the Court ordered six
months of supervised practice, with costs.

Lawyer Disciplinary Boardv. Friedman, 452 S.E.2d 449 (1994) (Per Curiam)

On February 12, 1993 a Dr. Midkiff filed a complaint that respondent had
failed to pay for medical services for respondent’s clients, despite assurances
of payment. By letter dated March 17, 1993, Chief Disciplinary Counsel
advised respondent of the complaint and asked for a reply within three weeks.
Respondent did not respond.

On May 7, 1993, Counsel again wrote to respondent, advising him of the
holding in Committee on Legal Ethics v. Martin, 187 W.Va. 340,419 S.E.2d
4 (1992) that failure to respond is itself an ethical violation and warning that
further silence would result in presentation to the Investigative Panel.
Following further silence, on 1 December 1993 Counsel advised respondent
that unless payment was made before the Panel’s January, 1994 meeting, she
would recommend charges.

No response was made and the Panel voted to find probable cause for a
hearing; notice and Statement of Charges were personally served on February
25, 1994. Respondent failed to answer until March 30, 1994, the date of the
hearing. Respondent represented at the hearing that he was sorry, and that he
had paid Dr. Midkiff. The Panel found the original complaint to be moot but
charged respondent with a violation of Rule 8.1 of the W.Va. Rules of
Professional Conduct for failing to respond to Bar counsel and recommended
suspension for one month.
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Failure to respond to bar counsel (continued)

Lawyer Disciplinary Board v. Friedman, (continued)

Syl. pt. 1 - “ ‘In a court proceeding prosecuted by the Committee on Legal
Ethics of the West Virginia State Bar for the purpose of having suspended the
license of an attorney too practice law for a designated period of time, the
burden is on the Committee to prove by full, preponderating and clear
evidence the charges contained in the complaint filed on behalf of the
Committee.” Syllabus Point 1, Committee on Legal Ethics v. Lewis, 156
W.Va. 809, 197 S.E.2d 312 (1973).” Syllabus Point 1, Committee on Legal
Ethics v. Cometti, 189 W.Va. 262, 430 S.E.2d 320 (1993).

Syl. pt. 2 - “An attorney violates West Virginia Rule of Professional Conduct
8.1(b) by failing to respond to requests of the West Virginia State Bar
concerning allegations in a disciplinary complaint. Such a violation is not
contingent upon the issuance of a subpoena for the attorney, but can result
from the mere failure to respond to a request for information by the Bar in
connection with an investigation of an ethics complaint.” Syllabus Point 1,
Committee on Legal Ethics v. Martin, 187 W.Va. 340, 419 S.E.2d 4 1992).

Syl. pt. 3 - “This Court is the final arbiter of legal ethics problems and must
make the ultimate decisions about public reprimands, suspensions or
annulments of attorneys’ licenses to practice law.” Syllabus Point 3,
Committee on Legal Ethics v. Blair, 174 W.Va. 494, 327 S.E.2d 671 (1984),
cert. denied, 470 U.S. 1028, 105 S.Ct. 1395, 84 L.Ed.2d 783 (1985).
Noting that the underlying complaint was resolved, the Court found a public
reprimand sufficient punishment.

Lawyer Disciplinary Board v. Taylor, 451 S.E.2d 440 (1994) (Per Curiam)

See ATTORNEYS Discipline, Annulment, (p. 55) for discussion of topic.
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Failure to rule on estate

Committee on Legal Ethics v. Fletcher, No. 22132 (5/20/94) (Per Curiam)

Respondent was charged with failure to complete a matter he heard as
fiduciary commissioner in violation of Rule 8.4(d) of the Rules of
Professional Conduct. Respondent claimed the Committee did not have
jurisdiction since a nonlawyer could be a fiduciary commissioner.

The Court rejected respondent’s jurisdictional claim, noting that other cases
have held lawyers responsible even when acting in an administrative capacity
which could be accomplished by a non-lawyer. Committee on Legal Ethics
v. Veneri, 186 W.Va. 210, 411 S.E.2d 865 (1991); Committee on Legal
Ethics v. Smith, 184 W.Va. 6,399 S.E.2d 36 (1990). Public reprimand, costs
of $417.59.

Failure to settle personal injury matter

Lawyer Disciplinary Board v. Cunningham, 464 S.E.2d 181 (1995) (Recht,
1)

Respondent filed a civil action in 1985 based on injuries his client received
ina 1983 automobile accident. Respondent received offers of $3,500, $6,500
and $7,500; he sought $35,000. Following filing of an offer of judgment for
$7,500, a status conference was ordered but was continued. The circuit court
(apparently erroneously) entered an order dismissing the action with prejudice
on the same day the status conference was to have been held; neither lawyer
received a copy of the order.

Subsequently, the insurance company agreed to settle the case for $13,000
and defense counsel forwarded the check to respondent, along with an order
to dismiss the case. Respondent claimed he told the company representative
he needed to consult with his client but acknowledged receipt of the check.
The client claimed she was not informed of the check but both respondent
and his secretary say otherwise. However, respondent clearly did not respond
to defense counsel’s letter.
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Failure to settle personal injury matter (continued)

Lawyer Disciplinary Board v. Cunningham, (continued)

Syl. pt. 1 - On motion and upon a proper showing, this Court may relieve the
Office of Disciplinary Counsel or the lawyer, subject to the disciplinary
recommendation, of the requirement found in Rule 3.11 of the Rules of
Lawyer Disciplinary Procedure (1994), that written consent or objection to
the disposition of the formal charge recommended by the Hearing Sub-
committee of the Lawyer Disciplinary Board must be filed with the Clerk of
this Court within thirty days of such recommendation. A motion for relief
from the Rule 3.11 time limitation will be considered by this Court as if the
motion were made under Rule 60(b) (1960) of the W.Va.R.Civ.P. Such relief
motion must be made within a reasonable time, and for reasons (1), (2), (3),
and (6) of Rule 60(b) not more than four (4) months after the report of the
Hearing Subcommittee of the Lawyer Disciplinary Board is filed with the
Clerk of this Court.

Syl. pt. 2 - “Rule 3.7 of the Rules of Lawyer Disciplinary Procedure, effective
July 1, 1994, requires the Office of Disciplinary Counsel to prove the
allegations of the formal charge by clear and convincing evidence. Prior
cases which required that ethics charges be proved by full, preponderating
and clear evidence are hereby clarified.” Syllabus Point 1, Lawyer
Disciplinary Board v. McGraw, 194 W.Va. 788, 461 S.E.2d 850 (1995).

Syl. pt. 3 - “ ‘A de novo standard applies to a review of the adjudicatory
record made before the [Lawyer Disciplinary Board] as to questions of law,
questions of application of the law to the facts, and questions of appropriate
sanctions; this Court gives respectful consideration to the [Board’s]
recommendations while ultimately exercising its own independent judgment.
On the other hand, substantial deference is given to the [Board’s] findings of
fact, unless such findings are not supported by reliable, probative, and
substantial evidence on the whole record.” Syl. pt. 3, Committee on Legal
Ethicsv. McCorkle, 192 W.Va. 286,452 S.E.2d 377 (1994).” Syllabus Point
2, Lawyer Disciplinary Board v. McGraw, 194 W.Va. 788, 461 S.E.2d 850
(1995).
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Discipline (continued)

Failure to settle personal injury matter (continued)

Lawyer Disciplinary Board v. Cunningham, (continued)

The Court excused respondent’s failure to file a timely response in this
matter, finding the time limits nonjurisdictional. The Court accepted the
Disciplinary Board’s finding that respondent neglected this matter. Public
reprimand; two year supervised practice and costs.

Incapacitation

Committee on Legal Ethics v. Bunner, No. 22331 (7/13/95) (Per Curiam)

See ATTORNEYS Incapacitation, (p. 108) for discussion of topic.

Misconduct in another jurisdiction

Committee on Legal Ethics v. Goodman,441 S.E.2d 382 (1994) (Per Curiam)

Respondent was allowed to permanently resign his Florida law license 13
March 1986 as a result of charges alleging he used client trust funds in a
check kiting scheme. Unlike West Virginia, Florida does not allow re-
application following resignation or annulment. On 16 November 1987
respondent pled guilty to an unrelated charge of grand larceny after trust. He
reported neither to the West Virginia State Bar.

Upon discovery of his permanent resignation, the Committee began proceed-
ings. Respondent failed to appear at the hearing, despite receiving notice and
assuring the hearing panel he would appear. Similarly, respondent did not
file a brief with the Court. The Committee recommended that respondent be
deemed to have resigned from the Bar without leave to reapply.
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Discipline (continued)

Misconduct in another jurisdiction (continued)

Committee on Legal Ethics v. Goodman, (continued)

Syl. pt. 1 - “Article VI, Section 28-A(a) of the By-laws of the West Virginia
State Bar provides that a final adjudication of professional misconduct in
another jurisdiction conclusively establishes the fact of such misconduct for

purposes of reciprocal disciplinary proceedings here.” Syl. pt. 2, Committee
on Legal Ethics v. Battistelli, 185 W.Va. 109, 405 S.E.2d 242 (1991).

Syl. pt. 2 - “Article VI, Section 28-A(b) of the By-Laws of the West Virginia
State Bar places an affirmative duty on a lawyer to report the fact that he has
been publicly disciplined or required to surrender his license to practice in a
foreign jurisdiction.” Syl. pt. 3, Committee on Legal Ethics v. Battistelli, 185
W.Va. 109, 405 S.E.2d 242 (1991).

Syl. pt. 3 - “Under Article VI, Section 28-A(e) of the By-Laws of the West
Virginia State Bar an attorney’s right to challenge the disciplinary action of
a foreign jurisdiction is limited to the following four grounds: (1) the
procedure followed in the other jurisdiction violated due process; (2) there
was a total infirmity of proof of misconduct; (3) imposition of the same
discipline would result in a grave injustice; or (4) the misconduct warrants a
substantially different type of discipline.” Syl. pt. 4, Committee on Legal
Ethics v. Battistelli, 185 W.Va. 109, 405 S.E.2d 242 (1991).

The Court rejected respondent’s argument (made during a pre-hearing

conversation) that his Florida resignation was not in lieu of disciplinary
proceedings. License annulled.
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Misrepresentation on bar application

Lawyer Disciplinary Board v. Kohout, No. 22629 (4/14/95) (Per Curiam)

Respondent answer “no” to a question on the character questionnaire form for
admission to the Bar regarding whether he had ever been suspended or
expelled from a college, university or law school. During law school
respondent stole books from the university book store and was suspended; he
was subsequently refused readmission. He applied and was admitted to
another law school and also answered untruthfully to that school regarding
prior discipline, including denying his schooling was interrupted.

Further, respondent filed a “corrected’” deed of trust in a bankruptcy filing in
violation of an automatic stay, effective upon filing of the bankruptcy
petition. New language was added to the original deed of trust and then a
photocopy submitted. The altered document gave the bankrupt client’s
relatives rights to his property. The bankruptcy court investigated and found
other intentional misrepresentations, resulting in suspension of respondent’s
privilege to practice in bankruptcy court for three years.

The Court found respondent violated DR 1-101(A) and 1-102 of the Code of
Professional Responsibility, People v. Culpepper, 645 P.2d 5 (Colo. 1982);
In re Mitan, 387 N.E.2d 278 (1ll. 1979); Attorney Grievance Commission of
Maryland v. Gilbert, 387 Md. 481, 515 A.2d 454 (Md. 1986); and In re
Elliot, 235 S.E.2d 111 (S.C. 1977); and that reciprocal discipline was
appropriate in light of the bankruptcy suspension. Committee on Legal Ethics
v. Battistelli, 185 W.Va. 109, 405 S.E.2d 242 (1991).

Finding that individual facts and circumstances control in setting discipline,
Committee on Legal Ethics v. Hobbs, 190 W.Va. 606,439 S.E.2d 629 (1993),
Committee on Legal Ethics v. Boettner, 188 W.Va. 1,422 S.E.2d 478 (1992),
the Court suspended respondent for two years, required that respondent
undergo counseling until the counselor certifies that respondent appreciates
the ethical implications of intentional deception and required that he pass the
Multistate Professional Responsibility Examination before readmission.

84



ATTORNEYS

Discipline (continued)

Mitigating factors

Committee on Legal Ethics v. Farber, 447 S.E.2d 602 (1994) (Per Curiam)

See ATTORNEYS Discipline, Reinstatement, (p. 95) for discussion of topic.

Neglect

Committee on Legal Ethics v. Clay, No. 22265 (11/2/94) (Per Curiam)

Respondent failed to pursue two matters entrusted to him, failed to
communicate with clients, and failed to return client files after closure of his
law office. Respondent also failed to respond to Bar counsel concerning a
complaint. The Committee charged respondent with violating Rule 6-101
and 2-110 of the Code of Professional Responsibility, as well as Rule 8.1(b)
of the Rules of Professional Conduct.

The Court found respondent committed the alleged violations and suspended
his license for three months, with costs.

Committee on Legal Ethics v. Karl, 449 S.E.2d 277 (1994) (McHugh, J.)

Respondent is a sitting circuit judge. Prior to becoming a judge, while acting
as title counsel for Marshall County Sewerage District, and as a lawyer for
two private clients respondent exhibited a pattern of neglect.

As to the sewer district, respondent contended that he was only to record
easements. The Chairman of the district contended respondent was to have
drawn up, executed and recorded the easements, a process requiring the
signatures of the affected owners. None of the 68 executed easements were
recorded, nor easements executed for an additional 52 sites. Respondent
failed to reply either to the Chairman or to Bar Counsel after a complaint was
filed. Respondent did appear in response to a subpoena but did not deliver
the easements in one week as promised; the easements were delivered several
months later. Several property owners who were originally willing to give
the easements required payment.
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Neglect (continued)

Committee on Legal Ethics v. Karl, (continued)

Respondent was appointed to represent Thomas Drescher in an appeal for his
1986 conviction of murder; respondent also represented Drescher in unrelated
federal charges, resulting in an arson conviction. Subsequently, Drescher was
charged with murder in California; because prior convictions constituted
“special circumstances” allowing the death penalty, Drescher’s California
attorney made repeated attempts to obtain documents from respondent and
to discuss the case. After several months, respondent finally asked for a
$500.00 deposit and informed California counsel his hourly charge was
$85.00, copying to be charged at $0.40 per page. California counsel
considered the rates exorbitant and demanded the files for both the murder
and arson convictions, enclosing written release from Drescher and $25.00
in mailing costs. Counsel also wrote the Court requesting assistance, sending
a copy to the State Bar. Bar Counsel informed respondent that an ethics
complaint was opened but respondent did not reply.

The brother of a murder victim paid respondent $10,000 to assess evidence
and bring suspects to trial as a private prosecutor after the prosecuting
attorney found insufficient evidence. After respondent presented evidence
before a grand jury, which returned a true bill, the Court held that a private
prosecutor could not appear before a grand jury. The indictment was
dismissed.

The prosecuting attorney agreed to present the evidence herself, on condition
that respondent would handle subsequent proceedings. After another true bill
was returned respondent failed to answer motions to suppress, motions to
dismiss and an “omnibus discovery motion.” Respondent claimed he was
working on responses but did not notify the prosecuting attorney, who moved
to dismiss the indictments.
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Discipline (continued)

Neglect (continued)

Committee on Legal Ethics v. Karl, (continued)

Syl. pt. 1 - “In a court proceeding prosecuted by the Committee on Legal
Ethics of the West Virginia State Bar for the purpose of having suspended the
license of an attorney to practice law for a designated period of time, the
burden is on the Committee to prove by full preponderating and clear
evidence the charges contained in the complaint filed on behalf of the
Committee.” Syl. pt. 1, Committee on Legal Ethics v. Lewis, 156 W.Va. 809,
197 S.E.2d 312 (1973).

Syl. pt. 2 - “An attorney violates West Virginia Rule of Professional Conduct
8.1(b) by failing to respond to requests of the West Virginia State Bar
concerning allegations in a disciplinary complaint. Such a violation is not
contingent upon the issuance of a subpoena for the attorney, but can result
from the mere failure to respond to a request for information by the Bar in
connection with an investigation of an ethics complaint.” Syllabus Point 1,
Committee on Legal Ethics v. Martin, 187 W.Va. 340, 419 S.E.2d 4 1992).

Syl. pt. 3 - “In the exercise of their inherent power the courts may supervise,
regulate and control the practice of law by duly authorized attorneys and
prevent the unauthorized practice of law by any person, agency or
corporation.” Syl. pt. 10, West Virginia State Bar v. Farley, 144 W.Va. 504,
109 S.E.2d 420 (1959).

Syl. pt. 4 - “Article eight, section one et seq. of the West Virginia
Constitution vests in the Supreme Court of Appeals the authority to define,
regulate and control the practice of law in West Virginia.” Syl. pt. 1, Lane
v. West Virginia State Board of Law Examiners, 170 W.Va. 583,295 S.E.2d
670 (1982).

Syl. pt. 5 - Pursuant to article VIII, section 8 of the West Virginia
Constitution, this Court has the inherent and express authority to “prescribe,
adopt, promulgate and amend rules prescribing a judicial code of ethics, and
a code of regulations and standards of conduct and performances for justices,
judges and magistrates, along with sanctions and penalties for any violation
thereof].]”
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Neglect (continued)

Committee on Legal Ethics v. Karl, (continued)

Syl. pt. 6 - Pursuant to article II, section 4 of the By-Laws of the West
Virginia State Bar, a lawyer, whose license to practice law has been
suspended, shall not be enrolled as an inactive member of the State Bar while
such license is suspended. Furthermore, a judge of a court of record in this
State shall not be enrolled as an inactive member of the State Bar if his or her
license to practice law has been suspended. Because a judge of a court of
record must attain inactive status through enrollment and without suspension,
a lawyer, whose license to practice law has been suspended, does not satisfy
the fundamental standards of conduct required of a lawyer to assume or hold
judicial office as prescribed by this Court pursuant to article VIII, section 8
of the West Virginia Constitution.

Syl. pt. 7 - “This Court is the final arbiter of legal ethics problems and must
make the ultimate decisions about public reprimands, suspensions or
annulments of attorneys’ licenses to practice law.” Syllabus Point 3,
Committee on Legal Ethics v. Blair, 174 W.Va. 494,327 S.E.2d 671 (1984).
Syl. pt. 1, Committee on Legal Ethics v. Charonis, 184 W.Va. 268, 400
S.E.2d 276 (1990).” Syl. pt. 1 Committee on Legal Ethics v. Ikner, 190
W.Va. 433,438 S.E.2d 613 (1993).

Syl. pt. 8 - “Under the authority of the Supreme Court of Appeal’s inherent
power to supervise, regulate and control the practice of law in this State, the
Supreme Court of Appeals may suspend the license of a lawyer or may order
such other actions as it deems appropriate, after providing the lawyer with
notice and an opportunity to be heard, when there is evidence that a lawyer
(1) has committed a violation of the Rules of Professional Conduct or is
under a disability and (F2) poses a substantial threat of irreparable harm to
the public until the underlying disciplinary proceeding has been resolved.”
Syl. pt. 2, Committee on Legal Ethics v. lkner, 190 W.Va. 433, 438 S.E.2d
613 (1993.

The Court found respondent dilatory and remiss in his duties to communicate

with clients and with Bar Counsel, all in violation of Rules 1.16(d), 1.3, 1.4
and 8.1(b) of the Rules of Professional Conduct.
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Discipline (continued)

Neglect (continued)

Committee on Legal Ethics v. Karl, (continued)

The Court found respondent subject to discipline, even though he is currently
on inactive status as a member of the Bar as a result of becoming a judge.
Further, having the authority to discipline judges also allows discipline. The
Court emphasized that the discipline here is related to respondent’s status as
a lawyer, which carries with it the obligations of an attorney even while
sitting as a judge.

Three-month suspension plus costs. Respondent cannot serve a judge during
the time he is suspended since he does not meet the requirements for being
on inactive status in good standing. Automatic reinstatement at the end of
three months.

Lawyer Disciplinary Board v. Cunningham, 464 S.E.2d 181 (1995) (Recht,
1)

See ATTORNEYS Discipline, Failure to settle personal injury matter, (p. 80)
for discussion of topic.

Overcharging in workers’ compensation

Committee on Legal Ethics v. Burdette, 445 S.E.2d 733 (1994) (Per Curiam)

Respondent charged workers compensation claimants 20% of their “back
pay” (awarded for the time from the date of the injury until the settlement),
in addition to 20% of the maximum of 208 weeks of their benefits as allowed
by statute. W.Va. Code, 23-5-5; Committee on legal Ethics v. Coleman, 180
W.Va. 493, 377 S.E.2d 485 (1988).
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Discipline (continued)

Overcharging in workers’ compensation (continued)

Committee on Legal Ethics v. Burdette, (continued)

Beginning in January, 1989, respondent wrote four claimants a letter asking
them to sign and return a letter acknowledging that the fee would be 20% of
both back pay and future monthly benefits, up to a maximum of 208 weeks.
Respondent claimed this letter waived the statutory limit on attorneys’ fees,
allowing him to charge the excess.

Syl. pt. 1 - ¢ “In a court proceeding initiated by the Committee on Legal
Ethics of the West Virginia State Bar to annul [or suspend] the license of an
attorney to practice law, the burden is on the Committee to prove, by full,
preponderating and clear evidence, the charges contained in the Committee’s
complaint.” Syllabus Point 1, Committee on Legal Ethics v. Pence, W.Va.,
216 S.E.2d 236 (1975).” Syl. pt. 1, Committee on Legal Ethics v. Tatterson,
173 W.Va. 613, 319 S.E.2d 381 (1984).” Syllabus Point 1, Committee on
Legal Ethics v. Tatterson, 177 W.Va. 356, 352 S.E.2d 107 (1986).

Syl. pt. 2 - “Under W.Va. Code, 23-5-5 [1975], an attorney’s fee for assisting
a workers’ compensation claimant in obtaining a permanent total disability
award, consisting of accrued and future benefits, is not to exceed twenty
percent of the accrued and future benefits as one award subject to the 208-

week limitation.” Syllabus Point 1, Committee on Legal Ethics v. Coleman,
180 W.Va. 493, 377 S.E.2d 485 (1988).

Noting that a lawyer occupies a position of trust, Committee on Legal Ethics
v. White, 176 W.Va. 753, 349 S.E.2d 919 (1986), the Court held no waiver
is possible with workers compensation attorneys’ fees. Suspended for one
year; repayment of excess fees, with interest; payment of costs.

Prior discipline

Lawyer Disciplinary Board v. Taylor, 451 S.E.2d 440 (1994) (Per Curiam)

See ATTORNEYS Discipline, Annulment, (p. 55) for discussion of topic.
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Prohibition against ethics proceeding

State ex rel. Scales v. Committee on Legal Ethics, 446 S.E.2d 729 (1994)

(Per Curiam)

See PROHIBITION Ethics proceedings, (p. 534) for discussion of topic.

Proposed agreements

Lawyer Disciplinary Board v. McCormick, No. 22432 (2/17/95) (Per
Curiam)

See ATTORNEYS Discipline, Record insufficient, (p. 93) for discussion of
topic.

Public reprimand

Committee on Legal Ethics v. Sheatsley, 452 S.E.2d 75 (1994) (McHugh, J.)
See ATTORNEYS Discipline, Witness’ payment contingent on testimony,
(p. 104) for discussion of topic.

Lawyer Disciplinary Board v. Friedman, 452 S.E.2d 449 (1994) (Per
Curiam)

See ATTORNEYS Discipline, Failure to respond to bar counsel, (p. 78) for
discussion of topic.

Lawyer Disciplinary Board v. McGraw, 461 S.E.2d 850 (1995) (McHugh,

ClJ.)

See ATTORNEYS Discipline, Attorney/client relationship, (p. 57) for dis-
cussion of topic.
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Real estate release not filed

Committee on Legal Ethics v. Shingleton,No.22171 (5/20/94) (Per Curiam)

Respondent failed to perfect real estate titles which he certified and for some
of which he issued title insurance as agent for a title insurance company.
Respondent assumed that releases had been filed for liens which had indeed
been paid off, thinking the clerk of the county commission had simply failed
to mail them.

Respondent took immediate action to cure the problem when it came to his
attention. The Committee charged respondent with a violation of DR-
101(A)(3), neglecting a legal matter.

Noting that a single instance of misconduct is not normally sufficient for an
ethical violation, Committee on Legal Ethics v. Mullins, 159 W.Va. 647, 226
S.E.2d 427 (1976), the Court found a long period of repeated dereliction here.
Public reprimand and costs. (See Kentucky Bar Association v. Yates, 677
S.W.2d 304 (Ky. 1984); Florida Bar v. G.B.T., 399 So.2d 357 (Fla. 1981).

Reciprocal discipline

Committee on Legal Ethics v. Goodman, 441 S.E.2d 382 (1994) (Per Curiam)

See ATTORNEYS Discipline, Misconduct in another jurisdiction, (p. 82) for
discussion of topic.

Recommendations outside of agreement

Lawyer Disciplinary Board v. McCormick, No. 22432 (2/17/95) (Per Curiam)

See ATTORNEYS Discipline, Record insufficient, (p. 93) for discussion of
topic.

92



ATTORNEYS

Discipline (continued)

Record insufficient

Lawyer Disciplinary Boardv. McCormick,No. 22432 (2/17/95) (Per Curiam)

Respondent was charged with neglect. At the resultant hearing, respondent
and the Board entered into a proposed agreement which required respondent
to enter into one year of supervised practice, and submit monthly reports to
the State Bar. The Board also recommended that he be publicly reprimanded.
Respondent objected, saying the reprimand was not part of the agreement.

Respondent argued that no harm had come to any client and that no useful
purpose would be served by a reprimand. The Hearing Panel argued it has
authority to recommend an additional sanction while adopting the
Disciplinary Counsel’s recommendation. Further, the Panel stated its
recommendations are to be given substantial consideration and be upheld
absent arbitrary assessment of the facts or mistake of law.

The Court noted it reviews the record of disciplinary proceedings de novo,
despite giving “substantial deference” to the Committee’s findings. See
Syllabus Point 3, Committee on Legal Ethics v. McCorkle, 192 W.Va. 286,
452 S.E.2d 377 (1994). Finding that respondent may have put on more
evidence had he known that disciplinary sanctions would be imposed, the
Court remanded this matter to the Lawyer Disciplinary Board for further
development.

Rehabilitation

Committee on Legal Ethics v. Massie, No. 22370 (10/31/94) (Per Curiam)

See ATTORNEYS Discipline, Drugs or alcohol (p. 68) for discussion of
topic.

Lawyer Disciplinary Board v. Pence, 461 S.E.2d 114 (1995) (Per Curiam)

See ATTORNEYS Discipline, Reinstatement, (p. 97) for discussion of topic.
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Rehabilitation (continued)

Lawyer Disciplinary Board v. Vieweg, 461 S.E.2d 60 (1995) (Cleckley, J.)

See ATTORNEYS Discipline, Reinstatement, (p. 99) for discussion of topic.

Reinstatement

Committee on Legal Ethics v. Berzito, No. 22201 (7/15/94) (Per Curiam)

Respondent is a 78 year old who was admitted to the State Bar in 1947. He
practiced corporate law until his conviction of ten counts of mail fraud in
1972, as a result of which his license was annulled. In re Berzito, 156 W.Va.
201, 192 S.E.2d 227 (1972).

On 29 July 1993 respondent filed “Motion for the Restoration of My Toga of
the Law,” reciting that he had no intention of practicing, only seeking
reinstatement so he could tell his grandchildren he was in good standing.
Respondent has made a living as a corporate consultant and has not attended
continuing education seminars or otherwise maintained his skills.

Despite the urging of Bar counsel, respondent twice passed up the chance for
a hearing and chose to submit his petition on the record. The hearing panel
found respondent lacked the necessary skill and knowledge to resume
practice.

We explained the requirements for reinstatement to the practice of law in
syllabus point 1 of In re Brown, 166 W.Va. 226, 236 S.E.2d 567 (1980).
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Reinstatement (continued)

Committee on Legal Ethics v. Berzito, (continued)

The general rule for reinstatement is that a disbarred attorney
in order to regain admission to the practice of law bears the
burden of showing that he presently possesses the integrity,
moral character and legal competence to resume the practice
of law. To overcome the adverse effect of the previous
disbarment, he must demonstrate a record of rehabilitation.
In addition, the court must conclude that such reinstatement
will not have a justifiable and substantial adverse effect on the
public confidence in the administration of justice and in this
regard the seriousness of the conduct leading to disbarment is
an important consideration.

The Court found respondent did not meet his burden of showing rehabilita-
tion or that his reinstatement would not adversely affect the public. His
failure to keep his skills current also was crucial. Request denied.

Committee on Legal Ethics v. Farber, 447 S.E.2d 602 (1994) (Per Curiam)

The Court suspended respondent’s license in Committee on Legal Ethics v.
Farber, 185 W.Va. 522,408 S.E.2d 274 (1991) for falsely accusing a circuit
judge of criminal acts and for other misdeeds. Upon reinstatement,
respondent was to be supervised for two years and reimburse costs.

Attorney William Barrett agreed to supervise respondent and respondent
agreed to make payments of $200.00 per month. The Committee alleged that
from August, 1992 to May, 1993 respondent failed to comply with the terms.
Mr. Garrett has filed only one written report. Respondent even agreed to
meet with Mr. Garrett on a regular basis and submit monthly reports but has
not complied. Further, he has not made payments as agreed.
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Discipline (continued)

Reinstatement (continued)

Committee on Legal Ethics v. Farber, (continued)

Syl. pt. - “ “ “In disciplinary proceedings, this Court, rather than endeavoring
to establish a uniform standard of disciplinary action, will consider the facts
and circumstances [in each case], including mitigating facts and circum-
stances, in determining what disciplinary action, if any, is appropriate, and
when the committee on legal ethics initiates proceedings before this Court,
it has a duty to advise this Court of all pertinent facts with reference to the
charges and the recommended disciplinary action.” Syl. pt. 2, Committee on
Legal Ethics v. Mullins, 159 W.Va. 647, 226 S.E.2d 427 (1976).” Syllabus
Point 2, Committee on Legal Ethics v. Higinbotham, 176 W.Va. 186, 342
S.E.2d 152 (1986).” Syllabus Point 4, Committee on Legal Ethics v. Roark,
181 W.Va. 260, 382 S.E.2d 313 (1989).

The Court noted respondent has not taken any of his obligations seriously; he
is to undertake an additional eighteen month period of supervision, dates to
be determined by the Committee on Legal Ethics, in writing. Further, rein-
statement is conditioned on respondent’s satisfying his prior reimbursement
obligation. Suspension until agreements are made.

(Note: the Court made clear that failure to comply with supervision arrange-
ments may result in stringent sanctions, even annulment.)
Committee on Legal Ethics v. Massie, No. 22370 (10/31/94) (Per Curiam)

See ATTORNEYS Discipline, Drugs or alcohol (p. 68) for discussion of
topic.
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Reinstatement (continued)

Lawyer Disciplinary Board v. Pence, 461 S.E.2d 114 (1995) (Per Curiam)

Petitioner was suspended for one year for commingling client funds with his
own, failing to pay client funds on demand and attempting to mislead the
Committee on Legal Ethics. Committee on Legal Ethics v. Pence, W.Va.,
216 S.E.2d 236 (1975). Petitioner was denied his petition for reinstatement
pending resolution of other complaints then extant. Committee on Legal
Ethics v. Pence, 161 W.Va. 240, 240 S.E.2d 668 (1978).

As a result of those outstanding complaints, petitioner was again charged
with commingling funds, failing to pay client funds on demand, intentionally
prejudicing a client, knowingly failing to disclose information required by
law, making intentional false representations of fact, aiding a client in illegal
conduct, and knowingly engaging in illegal and unethical conduct.
Petitioner’s law license was annulled 1 July 1975.

Petitioner filed a second petition for reinstatement. Committee on Legal
Ethics v. Pence, 171 W.Va. 68, 297 S.E.2d 843 (1982). The Committee
found petitioner had engaged in the unauthorized practice of law during his
suspension; and that the public would be endangered by his reinstatement.
Petition was denied, with costs to petitioner. Because of his failure to
reimburse the Bar $22,210.52 his third petition for reinstatement was also
denied.

Petitioner has now reimbursed the State Bar. Following extensive hearings,
the current Hearing Panel recommended reinstatement. Disciplinary Counsel
objected, noting that troublesome financial transactions, failure to reimburse
former clients and business partners and misrepresenting himself as an
attorney.
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Reinstatement (continued)

Lawyer Disciplinary Board v. Pence, (continued)

Syl. pt. 1 - “ De novo standard applies to a review of the adjudicatory record
made before the Committee on Legal Ethics of the West Virginia State Bar
as to questions of law, questions of application of the law to the facts, and
questions of appropriate sanctions; this Court gives respectful consideration
to the Committee’s recommendations while ultimately exercising its own
independent judgment. On the other hand, substantial deference is given to
the Committee’s findings of fact, unless such findings are not supported by
reliable, probative, and substantial evidence on the whole record.” Syl. pt. 3,
Committee on Legal Ethics v. McCorkle, 192 W.Va. 286, 452 S.E.2d 377
(1994).” Syl. Pt. 2, Lawyer Disciplinary Board v. Vieweg, 194 W.Va. 554,
461 S.E.2d 60 (1995).

Syl. pt. 2 - “ “The general rule for reinstatement is that a disbarred attorney
in order to regain admission to the practice of law bears the burden of
showing that he presently possesses the integrity, moral character and legal
competence to resume the practice of law. To overcome the adverse effect
of the previous disbarment, he must demonstrate a record of rehabilitation.
In addition, the court must conclude that such reinstatement will not have a
justifiable and substantial adverse effect on the public confidence in the
administration of justice and in this regard the seriousness of the conduct
leading to disbarment is an important consideration.” Syllabus Point 1, In re
Brown, 166 W.Va. 226, 273 S.E.2d 567 (1980).” Syl. Pt. 3, Lawyer
Disciplinary Board v. Vieweg, 194 W.Va. 554 461 S.E.2d 60 (1995).

Syl. pt. 3 - “ ‘Rehabilitation is demonstrated by a course of conduct that
enables the court to conclude there is little likelihood that after such
rehabilitation is completed and the applicant is readmitted to the practice of
law he will engage in unprofessional conduct.” Syllabus Point 2, In re
Brown, 166 W.Va. 226, 273 S.E.2d 567 (1980).” Syl. Pt. 4, Lawyer
Disciplinary Board v. Vieweg, 194 W.Va. 554, 461 S.E.2d 60 (1995).
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Discipline (continued)

Reinstatement (continued)

Lawyer Disciplinary Board v. Pence, (continued)

Recognizing what may be genuine inability to pay past debts, along with five
years of exemplary behavior, including volunteer positions involving
significant financial responsibility, the Court ordered reinstatement with the
following conditions: costs of this proceeding, continuing legal education
prior to reinstatement, satisfaction of all debts outstanding (payment plan
acceptable), five years of reporting of all business loans to disciplinary
counsel, and supervision for first two years of reinstatement by an attorney
approved by the Subcommittee (additional conditions imposed).

Lawyer Disciplinary Board v. Vieweg, 461 S.E.2d 60 (1995) (Cleckley, J.)

Petitioner applied for reinstatement of his license. Appellant’s alcoholism
resulted in his taking funds from his law firm, misappropriating clients’ funds
and those of a private dinner club of which he was a member, as well as
misusing family trust funds. He also obtained loans under false pretenses
from various banking institutions. On January 16, 1988 petitioner entered a
treatment center upon the intervention of a state bar committee.

Petitioner has continued his recovery under his sponsor and attorney and
worked successfully as a paralegal with the West Virginia Department of
Transportation, and three law firms. Having voluntarily resigned from the
Bar, petitioner has not practiced law since January 16, 1988. Following his
guilty plea to knowingly filing a false financial statement, petitioner’s
voluntary resignation was changed to annulment of his license based on the
felony on July 27, 1989.

Petitioner filed for reinstatement on August 27, 1993. Pursuant to Rule 3.10
of Rules of Lawyer Disciplinary Procedure, the Hearing Panel recommended
against petitioner’s reinstatement. Both Disciplinary Counsel and petitioner
objected to the findings, noting that petitioner’s undisputed rehabilitation was
not given sufficient weight. Rules 3.11 and 3.33(c).
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Discipline (continued)

Reinstatement (continued)

Lawyer Disciplinary Board v. Vieweg, (continued)

Syl. pt. 1 - “In cases involving reinstatement proceedings, we require, under
this Court’s supervisory powers, that the Committee on Legal Ethics of The
West Virginia State Bar shall hold an evidentiary hearing to enable a record
to be made on the issues relating to the petitioner’s qualifications to have his
license reinstated.” Syl. pt. 2, In re Brown, 164 W.Va. 234, 262 S.E.2d 444
(1980).

Syl. pt. 2 - “A de novo standard applies to a review of the adjudicatory record
made before the Committee on Legal Ethics of the West Virginia State Bar
as to questions of law, questions of application of the law to the facts, and
questions of appropriate sanctions; this Court gives respectful consideration
to the Committee’s recommendations while ultimately exercising its own
independent judgment. On the other hand, substantial deference is given to
the Committee’s findings of fact, unless such findings are not supported by
reliable, probative, and substantial evidence on the whole record.” Syl. pt. 3,
Committee on Legal Ethics v. McCorkle, 192 W.Va. 286, 452 S.E.2d 377
(1994).

Syl. pt. 3 - “The general rule for reinstatement is that a disbarred attorney in
order to regain admission to the practice of law bears the burden of showing
that he presently possesses the integrity, moral character and legal com-
petence to resume the practice of law. To overcome the adverse effect of the
previous disbarment, he must demonstrate a record of rehabilitation. In
addition, the court must conclude that such reinstatement will not have a
justifiable and substantial adverse effect on the public confidence in the
administration of justice and in this regard the seriousness of the conduct
leading to disbarment is an important consideration.” Syllabus Point 1, In re
Brown, 166 W.Va. 226, 273 S.E.2d 567 (1980).

Syl. pt. 4 - “Rehabilitation is demonstrated by a course of conduct that
enables the court to conclude there is little likelihood that after such
rehabilitation is completed and the applicant is readmitted to the practice of
law he will engage in unprofessional conduct.” Syllabus Point 2, In re
Brown, 166 W.Va. 226, 273 S.E.2d 567 (1980).
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Discipline (continued)

Reinstatement (continued)

Lawyer Disciplinary Board v. Vieweg, (continued)

Syl. pt. 5 - Where a conflict exists between Disciplinary Counsel and the
Hearing Panel Subcommittee of the Lawyer Disciplinary Board with regard
to the recommendations concerning a petition for reinstatement to the
practice of law or other disciplinary proceedings, Disciplinary Counsel shall
notify the Hearing Panel Subcommittee of the existence of the conflict. If the
conflict is not resolved in advance, the Hearing Panel Subcommittee shall
have the right to representation by separate counsel before this Court upon
review of the petition.

The Court noted the majority of witnesses at the hearing in petitioner’s
original home, even those detailing petitioner’s past misdeeds, expressed
either no opinion regarding reinstatement or said supervised practice would
be acceptable. Witnesses who had observed petitioner more recently were
supportive of reinstatement, including petitioner’s most recent employers.

The Court also emphasized petitioner’s forthrightness in admitting his past
misdeeds and in completing federal probation. Further, his continual
rehabilitation from alcoholism was substantially documented. Despite some
hesitation regarding the public’s confidence in the legal system, the Court
ordered petitioner’s reinstatement effective 1 January 1996 with the following
conditions: five years supervised practice, continuation of AA, continuation
of payment of past debts and the State Bar to monitor his practice.

Reprimands

Lawyer Disciplinary Board v. Cunningham, 464 S.E.2d 181 (1995) (Recht,
1)

See ATTORNEYS Discipline, Failure to settle personal injury matter, (p. 80)
for discussion of topic.
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Discipline (continued)

Subsequent to suspension

Office of Disciplinary Counsel v. Battistelli, 465 S.E.2d 644 (1995) (Per

Curiam)

See ATTORNEYS Suspension, Conditions subsequent to, (p. 128) for
discussion of topic.

Suspension from bankruptcy court

Lawyer Disciplinary Board v. Kohout, No. 22629 (4/14/95) (Per Curiam)

See ATTORNEYS Discipline, Misrepresentation on bar application, (p. 84)
for discussion of topic.

Suspensions

Committee on Legal Ethics v. Clay, No. 22265 (11/2/94) (Per Curiam)

See ATTORNEY Discipline, Neglect, (p. 85) for discussion of topic.

Committee on Legal Ethics v. Farber, 447 S.E.2d 602 (1994) (Per Curiam)

See ATTORNEYS Discipline, Reinstatement, (p. 95) for discussion of topic.

Committee on Legal Ethics v. Karl, 449 S.E.2d 277 (1994) (McHugh, J.)

See ATTORNEYS Discipline, Neglect, (p. 85) for discussion of topic.

Committee on Legal Ethics v. Massie, No. 22370 (10/31/94) (Per Curiam)

See ATTORNEYS Discipline, Drugs or alcohol (p. 68) for discussion of
topic.
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Discipline (continued)

Suspensions (continued)

Committee on Legal Ethics v. McCorkle, 452 S.E.2d 377 (1994) (Cleckley,
1)

See ATTORNEYS Discipline, Conviction of crimes, (p. 65) for discussion
of topic.

Lawyer Disciplinary Board v. Kohout, No. 22629 (4/14/95) (Per Curiam)

See ATTORNEYS Discipline, Misrepresentation on bar application, (p. 84)
for discussion of topic.

Office of Disciplinary Counsel v. Battistelli, 465 S.E.2d 644 (1995) (Per

Curiam)

See ATTORNEYS Suspension, Conditions subsequent to, (p. 128) for
discussion of topic.

Office of Lawyer Disciplinary Counsel v. Karr, No. 23024 (10/6/95) (Per

Curiam)

See ATTORNEYS Incapacitation, Drugs or alcohol, (p. 109) for discussion
of topic.

Supervision

Lawyer Disciplinary Boardv. Beveridge, 459 S.E.2d 542 (1995) (Per Curiam)

See ATTORNEYS Discipline, Failure to respond to bar counsel, (p. 75) for
discussion of topic.
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Discipline (continued)

Witness’ payment contingent on testimony

Committee on Legal Ethics v. Sheatsley, 452 S.E.2d 75 (1994) (McHugh, J.)

Respondent’s client suspected two of its agents of defrauding the company
by receiving commissions when no sales had occurred. Upon their dismissal
they filed Human Rights claims, as well as employment compensation
claims.

After settlement with one of the fired agents, Mr. Clement, respondent met
with him regarding the other agent’s successful claim before the Human
Rights Commission. Clement was paid by respondent’s client and revealed
that the other agent conspired with respondent’s investigator to fake evidence.

Respondent thereupon moved to reopen the Human Rights case. Clement
then began demanding more money. Respondent took Clement’s deposition
but was unsuccessful in serving him with a subpoena for the subsequent
hearing. Clement did not appear and his deposition was submitted as
evidence. The Committee alleged that respondent wrongfully participated in
payment of money to a potential witness, in violation of DR 7-109(C).

Syl. pt. 1 - “ “ “In a court proceeding initiated by the Committee on Legal
Ethics of the West Virginia State Bar to annul the license of an attorney to
practice law, the burden is on the Committee to prove, by full, preponderating
and clear evidence, the charges contained in the Committee’s complaint.”
Syl. Pt. 1 Committee on Legal Ethics v. Pence, W.Va., 216 S.E.2d 236
(1975). Syllabus Point 1, Committee on Legal Ethics v. Walker, 178 W.Va.
150, 358 S.E.2d 234 (1987).” Syl. pt. 1, Committee on Legal Ethics v. Six,
181 W.Va. 52,380 S.E.2d 219 (1989).

Syl. pt. 2 - “ * “This Court is the final arbiter of legal ethics problems and
must make the ultimate decisions about public reprimands, suspensions or
annulments of attorneys’ licenses to practice law.” Syllabus Point 3,
Committee on Legal Ethics v. Blair, 174 W.Va. 494,327 S.E.2d 671 (1984).
Syl. pt. 1, Committee on Legal Ethics v. Charonis, 184 W.Va. 268, 400
S.E.2d 276 (1990).” Syl. pt. 1 Committee on Legal Ethics v. Ikner, 190
W.Va. 433,438 S.E.2d 613 (1993).
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Discipline (continued)

Witness’ payment contingent on testimony (continued)

Committee on Legal Ethics v. Sheatsley, (continued)

Syl. pt. 3 - Disciplinary Rule 7-109(C) of the Code of Professional
Responsibility, effective through December 31, 1988, (which has
substantively been incorporated into Rule 1.8(k) of the Rules of Professional
Conduct, effective January 1, 1989) is violated when a lawyer acquiesces in
the payment of compensation to a witness contingent upon the content of his
testimony or the outcome of the case. Therefore, when the Committee on
Legal Ethics of the West Virginia State Bar proves by full, preponderating
and clear evidence that a lawyer prepared an agreement that provided for the
payment of compensation upon a favorable resolution of the case involving
the lawyer’s client and such agreement further reflected the possibility that
the person to whom the compensation would be given may be a witness in
that case, such lawyer is subject to appropriate disciplinary sanctions.

The Court found respondent clearly acquiesced in payment of money to a
potential witness in exchange for favorable testimony. However,
respondent’s cooperation and honesty throughout the investigation were
taken into account. Public reprimand and costs.

Divorce action

Conflict of interest

Lawyer Disciplinary Board v. Printz, 452 S.E.2d 720 (1994) (Per Curiam)

See ATTORNEYS Discipline, Conflict of interest, (p. 62) for discussion of
topic.
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Emergency suspension

Ethics

Office of Disciplinary Counsel v. Battistelli, 457 S.E.2d 652 (1995)
(Workman, J.)

See ATTORNEYS Discipline, Emergency suspension, (p. 69) for discussion
of topic.

Committee on Legal Ethics v. Clay, No. 22265 (11/2/94) (Per Curiam)

See ATTORNEY Discipline, Neglect, (p. 85) for discussion of topic.

Committee on Legal Ethics v. Farber, 447 S.E.2d 602 (1994) (Per Curiam)

See ATTORNEYS Discipline, Reinstatement, (p. 95) for discussion of topic.

Committee on Legal Ethics v. Karl, 449 S.E.2d 277 (1994) (McHugh, J.)
See ATTORNEYS Discipline, Neglect, (p. 85) for discussion of topic.
Committee on Legal Ethics v. McCorkle, 452 S.E.2d 377 (1994) (Cleckley,
1)

See ATTORNEYS Discipline, Conviction of crimes, (p. 65) for discussion
of topic.

Committee on Legal Ethics v. Sheatsley, 452 S.E.2d 75 (1994) (McHugh, J.)

See ATTORNEYS Discipline, Witness’ payment contingent on testimony,
(p. 104) for discussion of topic.

106



ATTORNEYS

Ethics (continued)

Lawyer Disciplinary Board v. Kohout, No. 22629 (4/14/95) (Per Curiam)
See ATTORNEYS Discipline, Misrepresentation on bar application, (p. 84)
for discussion of topic.

Lawyer Disciplinary Board v. McCormick,No. 22432 (2/17/95) (Per Curiam)
See ATTORNEYS Discipline, Record insufficient, (p. 93) for discussion of
topic.

Lawyer Disciplinary Board v. Taylor, 451 S.E.2d 440 (1994) (Per Curiam)

See ATTORNEYS Discipline, Annulment, (p. 55) for discussion of topic.

Incapacitation

Committee on Legal Ethics v. Holland, No. 21992 (5/20/94) (Per Curiam)

The Investigative Panel of the Committee on Legal Ethics filed this petition
pursuant to Art. VI, § 26(b) of the By-Laws of the West Virginia State Bar,
allowing for temporary suspension of license for incapacitation. The matter
was continued on two occasions.

Respondent has voluntarily undertaken therapy and reduced her practice
under the supervision of another attorney.

Respondent’s neuropsychologist believed respondent to be in little danger of
any further difficulty. The Court noted that respondent had taken steps to
correct the matters which necessitated the petition. Dismissed without
prejudice.
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Incapacitation (continued)

Committee on Legal Ethics v. Bunner, No. 22331 (7/13/95) (Per Curiam)

Respondent was alleged to have misappropriated client funds, encouraged a
client to avoid arrest, neglected cases, refused to refund fees, threatened
violence to a clerk and failed to respond to an ethics complaint. Several
attempts to reschedule an ethics hearing were unsuccessful.

On June 10, 1994 the Hearing Panel petitioned the Court for an impairment
evaluation and an indefinite suspension. The Court ordered respondent to
inactive status on July 8, 1994 and also ordered a psychiatric evaluation to
determine her fitness to practice law. The issue of whether she was able to
defend against these charges was not raised.

The evaluation found respondent was unable to function as an attorney. The
Hearing Panel’s recommendations raise the issue of whether respondent is
able to practice law pursuant to Rule 3.23(a) of Rules of Lawyer Disciplinary
Procedure; and whether she is able to defend herself pursuant to Rule
3.23(c). The Panel asserted it is possible to be unable to practice but able to
defend.

The Court complained that the evaluation should have answered both
questions but ordered the disciplinary proceedings delayed until respondent
is able to practice law. Disciplinary proceedings will resume upon respon-
dent’s reinstatement.

Drugs or alcohol

Committee on Legal Ethics v. Massie, No. 22370 (10/31/94) (Per Curiam)

See ATTORNEYS Discipline, Drugs or alcohol (p. 68) for discussion of
topic.
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Incapacitation (continued)

Drugs or alcohol (continued)

Committee on Legal Ethics v. McCorkle, 452 S.E.2d 377 (1994) (Cleckley,
1)

See ATTORNEYS Discipline, Conviction of crimes, (p. 65) for discussion
of topic.

Office of Lawyer Disciplinary Counsel v. Karr, No. 23024 (10/6/95) (Per

Curiam)

Pursuant to Rule 3.23(a) of the Rules of Lawyer Disciplinary Procedure
Office of Disciplinary Counsel brought action to suspend respondent’s
license indefinitely by reason of his addiction to alcohol. Respondent
acknowledged his problem but claimed he had taken steps to ameliorate the
problem and offered to accept a reasonable period of supervision by another
attorney.

The Court noted immediate action can be taken under Rule 3.27 if a
“substantial threat of irreparable harm to the public” exists. Notice must be
given and a hearing held within 30 days. However, under Rule 3.23 the
Court must “determine whether the lawyer is so disabled, including
examination of the lawyer by such qualified medical experts as the Court
shall direct;” then enter an order to suspend if it concludes the lawyer is
impaired.

The Court found additional evidence necessary here; respondent was ordered
to undergo an evaluation and be supervised by an attorney selected by
Disciplinary Counsel. The Hearing Panel of the Lawyer Disciplinary Board
is to conduct a hearing within six months of receipt of the evaluation.

Rehabilitation

Committee on Legal Ethics v. Massie, No. 22370 (10/31/94) (Per Curiam)

See ATTORNEYS Discipline, Drugs or alcohol (p. 68) for discussion of
topic.
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Incapacitation (continued)
Suspensions
Committee on Legal Ethics v. Farber, 447 S.E.2d 602 (1994) (Per Curiam)

See ATTORNEYS Discipline, Reinstatement, (p. 95) for discussion of topic.

Committee on Legal Ethics v. Massie, No. 22370 (10/31/94) (Per Curiam)
See ATTORNEYS Discipline, Drugs or alcohol (p. 68) for discussion of
topic.
Committee on Legal Ethics v. McCorkle, 452 S.E.2d 377 S.E.2d (1994)
(Cleckley, J.)
See ATTORNEYS Discipline, Conviction of crimes, (p. 65) for discussion
of topic.

Ineffective assistance

Standard for

Ronnie R. v. Trent, 460 S.E.2d 499 (1995) (Per Curiam)
See INEFFECTIVE ASSISTANCE Standard for determining, (p. 367) for
discussion of topic.
State ex rel. Azeez v. Mangum, 465 S.E.2d 163 (1995) (Workman, J.)

See INEFFECTIVE ASSISTANCE Standard for determining, (p. 370) for
discussion of topic.
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Ineffective assistance (continued)

Standard for (continued)

State ex rel. Bess v. Legursky, 465 S.E.2d 892 (1995) (Per Curiam)

See INEFFECTIVE ASSISTANCE Standard for determining, (p. 371) for
discussion of topic.

State ex rel. Daniel v. Legursky, 465 S.E.2d 416 (1995) (Cleckley, J.)

See INEFFECTIVE ASSISTANCE Adequacy of investigation, (p. 362) for
discussion of topic.

State v. Miller, 459 S.E.2d 114 (1995) (Cleckley, J.)

See INEFFECTIVE ASSISTANCE Standard for determining, (p. 374) for
discussion of topic.

State v. Wood, 460 S.E.2d 771 (1995) (McHugh, C.J.)

See INEFFECTIVE ASSISTANCE Standard for determining, (p. 375) for
discussion of topic.

Investigation of facts

Adequacy of

State ex rel. Daniel v. Legursky, 465 S.E.2d 416 (1995) (Cleckley, J.)

See INEFFECTIVE ASSISTANCE Adequacy of investigation, (p. 362) for
discussion of topic.
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Neglect

Lawyer Disciplinary Board v. Cunningham, 464 S.E.2d 181 (1995) (Recht,
1)

See ATTORNEYS Discipline, Failure to settle personal injury matter, (p. 80)
for discussion of topic.

Professional responsibility

Committee on Legal Ethics v. Clay, No. 22265 (11/2/94) (Per Curiam)
See ATTORNEY Discipline, Neglect, (p. 85) for discussion of topic.
Office of Lawyer Disciplinary Counsel v. Karr, No. 23024 (10/6/95) (Per

Curiam)

See ATTORNEYS Incapacitation, Drugs or alcohol, (p. 109) for discussion
of topic.

Annulment

Committee on Legal Ethics v. Keenan, 450 S.E.2d 787 (1994) McHugh, J.)
See ATTORNEYS Discipline, Failure to comply with terms of, (p. 71) for
discussion of topic.

Committee on Legal Ethics v. ReBrook, No. 21975 (2/18/94) (Per Curiam)
See ATTORNEYS Discipline, Conviction of crimes, (p. 67) for discussion
of topic.

Committee on Legal Ethics v. Sydnor, 450 S.E.2d 638 (1994) (Per Curiam)

See ATTORNEYS Discipline, Commission of crime, (p. 60) for discussion
of topic.
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Professional responsibility (continued)

Annulment (continued)

Lawyer Disciplinary Board v. Taylor, 455 S.E.2d 569 (1995) (Per Curiam)

See ATTORNEYS Discipline, Conviction of crimes, (p. 67) for discussion
of topic.

Attorney/client relationship

Lawyer Disciplinary Board v. McGraw, 461 S.E.2d 850 (1995) (McHugh,
CJ)

See ATTORNEYS Discipline, Attorney/client relationship, (p. 57) for dis-
cussion of topic.

Conditions subsequent to suspension

Office of Disciplinary Counsel v. Battistelli, 465 S.E.2d 644 (1995) (Per

Curiam)

See ATTORNEYS Suspension, Conditions subsequent to, (p. 128) for
discussion of topic.

Conflict of interest

Lawyer Disciplinary Board v. Printz, 452 S.E.2d 720 (1994) (Per Curiam)
See ATTORNEYS Discipline, Conflict of interest, (p. 62) for discussion of
topic.

Lawyer Disciplinary Board v. Simons, No. 22442 (12/15/94) (Per Curiam)

See ATTORNEYS Discipline, Conflict of interest, (p. 64) for discussion of
topic.

113



ATTORNEYS

Professional responsibility (continued)

Conflict of interest (continued)

State ex rel. Tyler v. MacQueen, 447 S.E.2d 289 (1994) (Workman, J.)

See PROSECUTING ATTORNEYS Disqualification, Prior relationship
with accused, (p. 552) for discussion of topic.

Continuing education

W.Va. Continuing Legal Education Commission v. Carbone, et al., No.
22693 (3/24/95) (Per Curiam)

See ATTORNEYS Discipline, Continuing education requirements, (p. 65)
for discussion of topic.

Conviction of crimes

Committee on Legal Ethics v. McCorkle, 452 S.E.2d 377 (1994) (Cleckley,
1)

See ATTORNEYS Discipline, Conviction of crimes, (p. 65) for discussion
of topic.
State v. Sloan, 442 S.E.2d 724 (1994) (Per Curiam)

See ATTORNEYS Discipline, Commission of crime, (p. 61) for discussion
of topic.

Committee on Legal Ethics v. Sydnor, 450 S.E.2d 638 (1994) (Per Curiam)

See ATTORNEYS Discipline, Commission of crime, (p. 60) for discussion
of topic.
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Professional responsibility (continued)

Conviction of crimes (continued)
Lawyer Disciplinary Board v. Taylor, 455 S.E.2d 569 (1995) (Per Curiam)
See ATTORNEYS Discipline, Conviction of crimes, (p. 67) for discussion
of topic.

Drug or alcohol use
Committee on Legal Ethics v. Massie, No. 22370 (10/31/94) (Per Curiam)
See ATTORNEYS Discipline, Drugs or alcohol (p. 68) for discussion of
topic.

Emergency suspension

Office of Disciplinary Counsel v. Battistelli, 457 S.E.2d 652 (1995)
(Workman, J.)

See ATTORNEYS Discipline, Emergency suspension, (p. 69) for discussion
of topic.
Failure to follow reinstatement plan

Committee on Legal Ethics v. Cunningham, No. 21717 (2/17/94) (Per

Curiam)

See ATTORNEYS Discipline, Failure to follow reinstatement plan, (p. 72)
for discussion of topic.

Committee on Legal Ethics v. Farber, 447 S.E.2d 602 (1994) (Per Curiam)

See ATTORNEYS Discipline, Failure to follow reinstatement plan, (p. 73)
for discussion of topic.
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Professional responsibility (continued)

Failure to follow reinstatement plan (continued)
Committee on Legal Ethics v. Martin, No. 20859 (2/18/94) (Per Curiam)
See ATTORNEYS Discipline, Failure to follow reinstatement plan, (p. 74)
for discussion of topic.

Failure to prepare final order
Committee on Legal Ethics v. Simmons, No. 22131 (5/20/93) (Per Curiam)
See ATTORNEYS Discipline, Failure to follow reinstatement plan, (p. 74)

for discussion of topic.

Failure to respond to bar counsel
Committee on Legal Ethics v. Clay, No. 22265 (11/2/94) (Per Curiam)

See ATTORNEY Discipline, Neglect, (p. 85) for discussion of topic.

Lawyer Disciplinary Boardv. Beveridge, 459 S.E.2d 542 (1995) (Per Curiam)

See ATTORNEYS Discipline, Failure to respond to bar counsel, (p. 75) for
discussion of topic.

Lawyer Disciplinary Board v. Taylor, 451 S.E.2d 440 (1994) (Per Curiam)

See ATTORNEYS Discipline, Annulment, (p. 55) for discussion of topic.
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Professional responsibility (continued)

Failure to respond to bar counsel (continued)
Lawyer Disciplinary Boardv. Friedman, 452 S.E.2d 449 (1994) (Per Curiam)
See ATTORNEYS Discipline, Failure to respond to bar counsel, (p. 78) for
discussion of topic.

Failure to rule on estate
Committee on Legal Ethics v. Fletcher, No. 22132 (5/20/94) (Per Curiam)
See ATTORNEYS Discipline, Failure to rule on estate, (p. 80) for discussion
of topic.

Misconduct in another jurisdiction
Committee on Legal Ethics v. Goodman, 441 S.E.2d 382 (1994) (Per Curiam)
See ATTORNEYS Discipline, Misconduct in another jurisdiction, (p. 82) for
discussion of topic.

Misrepresentation on bar application
Lawyer Disciplinary Board v. Kohout, No. 22629 (4/14/95) (Per Curiam)
See ATTORNEYS Discipline, Misrepresentation on bar application, (p. 84)
for discussion of topic.

Mitigating factors
Committee on Legal Ethics v. Farber, 447 S.E.2d 602 (1994) (Per Curiam)

See ATTORNEYS Discipline, Reinstatement, (p. 95) for discussion of topic.
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Professional responsibility (continued)
Neglect
Committee on Legal Ethics v. Karl, 449 S.E.2d 277 (1994) (McHugh, J.)

See ATTORNEYS Discipline, Neglect, (p. 85) for discussion of topic.

Overcharging in workers’ compensation
Committee on Legal Ethics v. Burdette, 445 S .E.2d 733 (1994) Per Curiam
See ATTORNEYS Discipline, Overcharging in workers’ compensation, (p.
89) for discussion of topic.

Prior discipline
Lawyer Disciplinary Board v. Taylor, 451 S.E.2d 440 (1994) (Per Curiam)

See ATTORNEYS Discipline, Annulment, (p. 55) for discussion of topic.

Prohibition against ethics proceeding

State ex rel. Scales v. Committee on Legal Ethics, 446 S.E.2d 729 (1994)

(Per Curiam)

See PROHIBITION Ethics proceedings, (p. 534) for discussion of topic.

Public reprimand
Committee on Legal Ethics v. Sheatsley, 452 S.E.2d 75 (1994) (McHugh, J.)

See ATTORNEYS Discipline, Witness’ payment contingent on testimony,
(p. 104) for discussion of topic.
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Professional responsibility (continued)

Public reprimand (continued)
Lawyer Disciplinary Boardv. Friedman, 452 S.E.2d 449 (1994) (Per Curiam)
See ATTORNEYS Discipline, Failure to respond to bar counsel, (p. 78) for
discussion of topic.

Real estate releases not filed
Committee on Legal Ethics v. Shingleton,No.22171 (5/20/94) (Per Curiam)
See ATTORNEYS Discipline, Real estate release not filed, (p. 92) for dis-
cussion of topic.

Record insufficient
Lawyer Disciplinary Boardv. McCormick,No. 22432 (2/17/95) (Per Curiam)
See ATTORNEYS Discipline, Record insufficient, (p. 93) for discussion of
topic.

Rehabilitation
Committee on Legal Ethics v. Farber, 447 S.E.2d 602 (1994) (Per Curiam)

See ATTORNEYS Discipline, Reinstatement, (p. 95) for discussion of topic.

Committee on Legal Ethics v. Massie, No. 22370 (10/31/94) (Per Curiam)

See ATTORNEYS Discipline, Drugs or alcohol (p. 68) for discussion of
topic.
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Professional responsibility (continued)
Rehabilitation (continued)
Lawyer Disciplinary Board v. Pence, 461 S.E.2d 114 (1995) (Per Curiam)

See ATTORNEYS Discipline, Reinstatement, (p. 97) for discussion of topic.

Lawyer Disciplinary Board v. Vieweg, 461 S.E.2d 60 (1995) (Cleckley, J.)

See ATTORNEYS Discipline, Reinstatement, (p. 99) for discussion of topic.

Reinstatement
Committee on Legal Ethics v. Berzito, No. 22201 (7/15/94) (Per Curiam)

See ATTORNEYS Discipline, Reinstatement, (p. 94) for discussion of topic.

Committee on Legal Ethics v. Farber, 447 S.E.2d 602 (1994) (Per Curiam)

See ATTORNEYS Discipline, Reinstatement, (p. 95) for discussion of topic.

Committee on Legal Ethics v. Massie, No. 22370 (10/31/94) (Per Curiam)

See ATTORNEYS Discipline, Drugs or alcohol (p. 68) for discussion of
topic.

Lawyer Disciplinary Board v. Pence, 461 S.E.2d 114 (1995) (Per Curiam)

See ATTORNEYS Discipline, Reinstatement, (p. 97) for discussion of topic.

Lawyer Disciplinary Board v. Vieweg, 461 S.E.2d 60 (1995) (Cleckley, J.)

See ATTORNEYS Discipline, Reinstatement, (p. 99) for discussion of topic.
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ATTORNEYS

Professional responsibility (continued)

Reprimands

Lawyer Disciplinary Board v. Cunningham, 464 S.E.2d 181 (1995) (Recht,
1)

See ATTORNEYS Discipline, Failure to settle personal injury matter, (p. 80)
for discussion of topic.

Suspensions

Committee on Legal Ethics v. Farber, 447 S.E.2d 602 (1994) (Per Curiam)

See ATTORNEYS Discipline, Reinstatement, (p. 95) for discussion of topic.

Committee on Legal Ethics v. Massie, No. 22370 (10/31/94) (Per Curiam)
See ATTORNEYS Discipline, Drugs or alcohol (p. 68) for discussion of
topic.

Lawyer Disciplinary Board v. Beveridge, 459 S.E.2d 542 (1995) (Per Curiam)

See ATTORNEYS Discipline, Failure to respond to bar counsel, (p. 75) for
discussion of topic.

Rehabilitation

Lawyer Disciplinary Board v. Pence, 461 S.E.2d 114 (1995) (Per Curiam)

See ATTORNEYS Discipline, Reinstatement, (p. 97) for discussion of topic.

Lawyer Disciplinary Board v. Vieweg, 461 S.E.2d 60 (1995) (Cleckley, J.)

See ATTORNEYS Discipline, Reinstatement, (p. 99) for discussion of topic.
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ATTORNEYS
Reinstatement
Lawyer Disciplinary Board v. Pence, 461 S.E.2d 114 (1995) (Per Curiam)

See ATTORNEYS Discipline, Reinstatement, (p. 97) for discussion of topic.

Lawyer Disciplinary Board v. Vieweg, 461 S.E.2d 60 (1995) (Cleckley, J.)

See ATTORNEYS Discipline, Reinstatement, (p. 99) for discussion of topic.

Prosecuting

Authorization for special prosecutor
State v. Crouch, 445 S.E.2d 213 (1994) (Neely, J.)
See PROSECUTING ATTORNEYS Special prosecutor, Authorization for,
(p. 556) for discussion of topic.

Comments at trial
State v. Guthrie, 461 S.E.2d 163 (1995) (Cleckley, J.)
See PROSECUTING ATTORNEYS Conduct at trial, Comments during
opening or closing argument, (p. 544) for discussion of topic.

Comments during opening or closing argument
State v. Hottinger, 461 S.E.2d 462 (1995) (Per Curiam)

See PROSECUTING ATTORNEYS Duty, Generally, (p. 553) for discussion
of topic.
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ATTORNEYS
Prosecuting (continued)

Comments during opening or closing argument (continued)
State v. Miller, 466 S.E.2d 507 (1995) (Per Curiam)
See PROSECUTING ATTORNEYS Conduct at trial, Comments during
opening or closing argument, (p. 548) for discussion of topic.
State v. Sugg, 456 S.E.2d 469 (1995) (Cleckley, J.)
See PROSECUTING ATTORNEYS Conduct at trial, Comments during
opening or closing argument, (p. 549) for discussion of topic.

Conduct at trial
State v. Satterfield, 457 S.E.2d 440 (1995) (McHugh, J.)
See PROSECUTING ATTORNEYS Conduct at trial, Comments during
opening or closing argument, (p. 549) for discussion of topic.

Conflict of interest
State ex rel. Tyler v. MacQueen, 447 S.E.2d 289 (1994) (Workman, J.)
See PROSECUTING ATTORNEYS Disqualification, Prior relationship
with accused, (p. 552) for discussion of topic.

Conflict with private practice
State ex rel. Tyler v. MacQueen, 447 S.E.2d 289 (1994) (Workman, J.)

See PROSECUTING ATTORNEYS Disqualification, Prior relationship
with accused, (p. 552) for discussion of topic.
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ATTORNEYS
Prosecuting (continued)

Disqualification of office
State ex rel. Tyler v. MacQueen, 447 S.E.2d 289 (1994) (Workman, J.)
See PROSECUTING ATTORNEYS Disqualification, Prior relationship
with accused, (p. 552) for discussion of topic.

Failure to prepare final order
Committee on Legal Ethics v. Simmons, No. 22131 (5/20/93) (Per Curiam)
See ATTORNEYS Discipline, Failure to follow reinstatement plan, (p. 74)
for discussion of topic.

Forfeiture

Lawrence Frail v. $24,900, Palmero and Rivera, 453 S.E.2d 307 (1994)
(Miller, J.)

See FORFEITURE Probable cause required, (p. 308) for discussion of topic.

Committee on Legal Ethics v. Fletcher, No. 22132 (5/20/94) (Per Curiam)
See ATTORNEYS Discipline, Failure to rule on estate, (p. 80) for discussion
of topic.

Committee on Legal Ethics v. Shingleton,No.22171 (5/20/94) (Per Curiam)

See ATTORNEYS Discipline, Real estate release not filed, (p. 92) for dis-
cussion of topic.

124



ATTORNEYS

Prosecuting (continued)

Forfeiture (continued)

Committee on Legal Ethics v. Simmons, No. 22131 (5/20/93) (Per Curiam)

See ATTORNEYS Discipline, Failure to follow reinstatement plan, (p. 74)
for discussion of topic.

Suspensions

Public official

Committee on Legal Ethics v. McCorkle, 452 S.E.2d 377 (1994) (Cleckley,
1)

See ATTORNEYS Discipline, Conviction of crimes, (p. 65) for discussion
of topic.

Lawyer Disciplinary Board v. McGraw, 461 S.E.2d 850 (1995) (McHugh,
CJ)

See ATTORNEYS Discipline, Attorney/client relationship, (p. 57) for dis-
cussion of topic.

Public reprimand

Committee on Legal Ethics v. Cunningham, No. 21717 (2/17/94) (Per
Curiam)

See ATTORNEYS Discipline, Failure to follow reinstatement plan, (p. 72)
for discussion of topic.

Committee on Legal Ethics v. Sheatsley, 452 S.E.2d 75 (1994) (McHugh, J.)

See ATTORNEYS Discipline, Witness’ payment contingent on testimony,
(p. 104) for discussion of topic.
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ATTORNEYS

Public reprimand (continued)

Lawyer Disciplinary Boardv. Friedman, 452 S.E.2d 449 (1994) (Per Curiam)
See ATTORNEYS Discipline, Failure to respond to bar counsel, (p. 78) for
discussion of topic.

Lawyer Disciplinary Board v. McCormick,No. 22432 (2/17/95) (Per Curiam)
See ATTORNEYS Discipline, Record insufficient, (p. 93) for discussion of
topic.

Lawyer Disciplinary Board v. McGraw, 461 S.E.2d 850 (1995) (McHugh,

ClJ.)

See ATTORNEYS Discipline, Attorney/client relationship, (p. 57) for dis-
cussion of topic.

Reinstatement

Committee on Legal Ethics v. Berzito, No. 22201 (7/15/94) (Per Curiam)

See ATTORNEYS Discipline, Reinstatement, (p. 94) for discussion of topic.

Committee on Legal Ethics v. Farber, 447 S.E.2d 602 (1994) (Per Curiam)

See ATTORNEYS Discipline, Reinstatement, (p. 95) for discussion of topic.

Committee on Legal Ethics v. Massie, No. 22370 (10/31/94) (Per Curiam)

See ATTORNEYS Discipline, Drugs or alcohol (p. 68) for discussion of
topic.
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ATTORNEYS

Reprimands

Lawyer Disciplinary Board v. Cunningham, 464 S.E.2d 181 (1995) (Recht,
1)

See ATTORNEYS Discipline, Failure to settle personal injury matter, (p. 80)
for discussion of topic.

Standard for review

Remarks by prosecuting attorney

Suspension

State v. Miller, 466 S.E.2d 507 (1995) (Per Curiam)

See PROSECUTING ATTORNEYS Conduct at trial, Comments during
opening or closing argument, (p. 548) for discussion of topic.

Committee on Legal Ethics v. Burdette, 445 S.E.2d 733 (1994) (Per Curiam)

See ATTORNEYS Discipline, Overcharging in workers’ compensation, (p.
89) for discussion of topic.

Committee on Legal Ethics v. Clay, No. 22265 (11/2/94) (Per Curiam)

See ATTORNEY Discipline, Neglect, (p. 85) for discussion of topic.

Committee on Legal Ethics v. Farber, 447 S.E.2d 602 (1994) (Per Curiam)

See ATTORNEYS Discipline, Failure to follow reinstatement plan, (p. 73)
for discussion of topic.
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ATTORNEYS

Suspension (continued)

Committee on Legal Ethics v. Farber, 447 S.E.2d 602 (1994) (Per Curiam)

See ATTORNEYS Discipline, Reinstatement, (p. 95) for discussion of topic.

Committee on Legal Ethics v. Karl, 449 S.E.2d 277 (1994) (McHugh, J.)
See ATTORNEYS Discipline, Neglect, (p. 85) for discussion of topic.
Committee on Legal Ethics v. McCorkle, 452 S.E.2d 377 (1994) (Cleckley,
1)

See ATTORNEYS Discipline, Conviction of crimes, (p. 65) for discussion
of topic.

Conditions subsequent to

Office of Disciplinary Counsel v. Battistelli, 465 S.E.2d 644 (1995) (Per

Curiam)

The Court ordered respondent’s license suspended for two years and nine
months pending resolution of underlying complaints. See Office of
Disciplinary Counsel v. Battistelli, 193 W.Va. 652,457 S.E.2d 652 (1995);
see also, Committee on Legal Ethics v. Battistelli, 185 W.Va. 109,405 S.E.2d
242 (1991). Disciplinary Counsel claimed that respondent engaged in
practicing law while working as a paralegal during the suspension.

Respondent and Disciplinary Counsel previously entered an agreement
entitled “Stipulated Findings of Fact, Conclusions of Law, Mitigation and
Recommended Discipline” in which respondent admitted violations in
fourteen complaints and agreed to the suspension herein. The Court adopted
this agreement on 14 September 1995. Respondent’s clients were notified by
letter of his change of status and respondent’s supervising attorney advised
that respondent should not have contact with clients. Despite these
precautions, a prospective client claimed respondent held himself out to be
an attorney and gave legal advice. Respondent denied the allegations.
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ATTORNEYS

Suspension (continued)

Conditions subsequent to (continued)

Office of Disciplinary Counsel v. Battistelli, (continued)

Syl. pt. - “A de novo standard to a review of the adjudicatory record made
before the Committee on Legal Ethics of the West Virginia State Bar as to
questions of law, questions of application of the law to the facts, and
questions of appropriate sanctions; this Court gives respectful consideration
to the Committee’s recommendations while ultimately exercising its own
independent judgment. On the other hand, substantial deference is given to
the Committee’s findings of fact, unless such findings are not supported by
reliable, probative, and substantial evidence on the whole record.” Syl. pt. 3,
Committee on Legal Ethics v. McCorkle, 192 W.Va. 286, 452 S.E.2d 377
(1994).

The Court noted that the facts were in dispute and remanded to the Lawyer
Disciplinary Board. The Court also amended the prior suspension order to
prohibit respondent from client contact.

Continuing education not met

W.Va. Continuing Legal Education Commission v. Carbone, et al., No.
22693 (3/24/95) (Per Curiam)

See ATTORNEYS Discipline, Continuing education requirements, (p. 65)
for discussion of topic.

Drugs or alcohol

Office of Lawyer Disciplinary Counsel v. Karr, No. 23024 (10/6/95) (Per

Curiam)

See ATTORNEYS Incapacitation, Drugs or alcohol, (p. 109) for discussion
of topic.
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ATTORNEYS
Suspension (continued)
Emergency suspension

Office of Disciplinary Counsel v. Battistelli, 457 S.E.2d 652 (1995)
(Workman, J.)

See ATTORNEYS Discipline, Emergency suspension, (p. 69) for discussion
of topic.

Reinstatement
Committee on Legal Ethics v. Farber, 447 S.E.2d 602 (1994) (Per Curiam)

See ATTORNEYS Discipline, Reinstatement, (p. 95) for discussion of topic.

Reinstatement following
Committee on Legal Ethics v. Farber, 447 S.E.2d 602 (1994) (Per Curiam)

See ATTORNEYS Discipline, Reinstatement, (p. 95) for discussion of topic.

Subsequent annulment
Committee on Legal Ethics v. Keenan, 450 S.E.2d 787 (1994) McHugh, J.)
See ATTORNEYS Discipline, Failure to comply with terms of, (p. 71) for
discussion of topic.
Supervision
Lawyer Disciplinary Board v. Beveridge, 459 S.E.2d 542 (1995) (Per Curiam)

See ATTORNEYS Discipline, Failure to respond to bar counsel, (p. 75) for
discussion of topic.
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ATTORNEYS
Suspension from bankruptcy court
Effect of on bar license
Lawyer Disciplinary Board v. Kohout, No. 22629 (4/14/95) (Per Curiam)
See ATTORNEYS Discipline, Misrepresentation on bar application, (p. 84)
for discussion of topic.
Zealous advocacy
Failure to engage in
State ex rel. Bess v. Legursky, 465 S.E.2d 892 (1995) (Per Curiam)

See INEFFECTIVE ASSISTANCE Standard for determining, (p. 371) for
discussion of topic.
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BAILIFF
Witness at trial
State v. Kelley, 451 S.E.2d 425 (1994) (McHugh, J.)

See WITNESSES Bailiff as witness, (p. 707) for discussion of topic.
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BURDEN OF PROOF

Generally

Insanity

Murder

State v. Jenkins, 443 S.E.2d 244 (1994) (Miller, J.)

See HOMICIDE Sufficiency of evidence, (p. 342) for discussion of topic.

State v. Walls, 445 S.E.2d 515 (1994) (Per Curiam)

See INSANITY Presumptions, (p. 377) for discussion of topic.

State v. Jenkins, 443 S.E.2d 244 (1994) (Miller, J.)

See HOMICIDE Sufficiency of evidence, (p. 342) for discussion of topic.

State v. Richards, 466 S.E.2d 395 (1995) (Per Curiam)

See PLAIN ERROR Generally, (p. 503) for discussion of topic.

Witness unavailable

State v. Mason, 460 S.E.2d 36 (1995) (Cleckley, J.)

See EVIDENCE Admissibility, Extrajudicial statements, (p. 226) for discus-
sion of topic.

State v. Shepherd, 442 S.E.2d 440 (1994) (Per Curiam)

Appellant was found guilty of malicious wounding involving an altercation

at a bar. One of the “bouncers” at the bar testified at the preliminary hearing
but did not testify at trial; the preliminary hearing testimony was admitted.
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BURDEN OF PROOF
Witness unavailable (continued)
State v. Shepherd, (continued)

Syl. pt. 1 - “In order to satisfy its burden of showing that the witness is
unavailable, the State must prove that it has made a good-faith effort to obtain
the witness’s attendance at trial. This showing necessarily requires
substantial diligence.” Syl. pt. 3, State v. James Edward S., 184 W.Va. 408,
400 S.E.2d 843 (1990).

Syl. pt. 2 - “Where there is a lack of evidence in the record demonstrating the
State’s good-faith efforts to secure the witness for trial, the prosecution has
failed to carry its burden of proving unavailability.” Syl. pt. 4, State v. James
Edward S., 184 W.Va. 408, 400 S.E.2d 843 (1990).

The Court noted the prosecution had attempted to subpoena the witness for

previous trial dates (the trial was continued three times) but did not issue a
subpoena for the final date. Reversed and remanded.
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CHILD CUSTODY

Case plan for child

In the Matter of Brian D. v. Nanny, 461 S.E.2d 129 (1995) (Workman, J.)

See ABUSE AND NEGLECT Improvement period, Case plan required, (p.
6) for discussion of topic.

State ex rel. S.C. v. Chafin, 444 S.E.2d 62 (1994) (McHugh, J.)

Petitioner, a juvenile, sought a writ of habeas corpus to compel her release
from a psychiatric facility; and writ of mandamus to require a case plan From
DHHR (including permanent disposition); to limit DHHR to no more than
sixty days of temporary custody; to require DHHR to file a petition for review
if no permanent placement is made within twelve months; and to file a report
with the court when a child receives more than three placements in one year,
all as required by statute. See W.Va. Code, 49-6-3(b), 5(a), 8(a) and 8(d).

Petitioner had been emotionally and physically abused by her mother; and
sexually abused by her mother’s boyfriend and the boyfriend’s son. On
August 27, 1991 DHHR was given temporary custody; on August 28, 1991
she was placed in an emergency shelter. On November 8, 1991 she was sent
to her grandmother on a trial basis; when she did not attend school she was
sent to another shelter, then returned to the first shelter on December 13,
1991. OnJanuary 2, 1992 she was admitted to a hospital following a suicide
attempt, placed at a treatment center, then on March 18, 1992 a youth home,
on May 5, 1992, another youth home and on March 18, 1993, placed in a
foster home. At her request, she was sent to another youth home on March
30, 1993.

Following disruptive behavior at the group home, S.C. was adjudged a status
offender on July 29, 1993 pursuant to W.Va. Code, 49-1-4. No hearing was
held, S.C. was not represented by counsel and she was not present at the
determination. The order directed DHHR to retain temporary custody and to
send S.C. to the treatment center, where she was placed July 30, 1993. The
director of the last group home protested that S.C. did not receive due
process; that she was showing improvement at the home; and that her
guardian ad litem was given erroneous information. Following filing of this
petition, S.C. was released and returned to the home.
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CHILD CUSTODY

Case plan for child (continued)

State ex rel. S.C. v. Chafin, (continued)

A preliminary hearing was held September 5, 1991 which determined that
imminent danger existed to all four childrenin S.C.” S household. Although
a final hearing was scheduled for October 31, 1991, it was rescheduled for
January 14, 1992, at which time a continuance was granted until February 13,
1992 to allow for psychiatric testing. On February 13, 1992, sua sponte, the
court then continued the case until June 26, 1992.

Following yet another continuance at the request of S.C.” S guardian ad
litem, by order of August 6, 1992, S.C.” S mother’s parental rights were
terminated. No hearing was ever held regarding permanent custody.

Syl. pt. 1 - W.Va. Code, 49-6-3(b) [1992] provides that whether or not the
court orders immediate transfer of custody as provided in W.Va. Code, 49-6-
3(a) [1992], if the court finds that there exists imminent danger to the child,
the court may schedule a preliminary hearing. If at the preliminary hearing
the court finds there to be no alternative less drastic than removal of the child
from his or her home, the court may order that the child be delivered into the
temporary custody of the Department of Health and Human Resources or
some other designated person for a period not exceeding sixty days.
Furthermore, if, pursuant to W.Va. Code, 49-6-2 [1992], the court finds the
child to be abused or neglected, then both the Department of Health and
Human Resources and the court, no later than sixty days after the child is
placed in the temporary custody of the Department of Health and Human
Resources, are to proceed with the disposition of the child, in compliance
with W.Va. Code, 49-6-5 [1992]. W.Va. Code, 49-6-5(a) [1992] requires the
Department of Human Resources to file with the court a copy of the child’s
case plan, including the permanency plan for the child. W.Va. Code, 49-6-
5(a) [1992] defines a case plan as a written document which includes, where
applicable, the requirements of a family case plan, as set forth in W.Va. Code,
49-6D-3 [1984], as well as the additional requirements set forth in W.Va.
Code,49-6-5(a) [1992]. Furthermore, W.Va. Code,49-6-5(a) [1992] requires
the court to proceed to disposition, one of those being, if the court finds the
abusing parent(s) unwilling or unable to provide adequately for the child’s
needs, the court may commit the child temporarily to the custody of the
Department of Health and Human Resources.
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CHILD CUSTODY

Case plan for child (continued)

State ex rel. S.C. v. Chafin, (continued)

Syl. pt. 2- W.Va. Code, 49-6-8(a) [1992] provides that if, twelve months after
receiving physical custody of a child, the Department of Health and Human
Resources has not placed the child in permanent foster care, in an adoptive
home or with a natural parent, the Department of Health and Human
Resources shall file with the circuit court a petition for review of the case as
well as a report detailing the efforts which have been made to place the child
in a permanent home and copies of the child’s case plan including the
permanency plan. W.Va. Code, 49-6-8(a) [1992] further requires the circuit
court to schedule a hearing to review the child’s case, to determine whether
under what conditions the child’s commitment to the Department of Health
and Human Resources shall continue, and to determine what efforts are
necessary to provide the child with a permanent home. At the conclusion of
the hearing the circuit court shall enter an appropriate order of disposition, in
accordance with the best interests of the child. Under W.Va. Code, 49-6-8(a)
[1992], the court shall retain continuing jurisdiction over cases reviewed
under this section for so long as a child remains in temporary foster care.

Syl. pt. 3 - “The purpose of the family case plan as set out in W.Va. Code, 49-
6D-3(a) (1984), is to clearly set forth an organized, realistic method of
identifying family problems and the logical steps to be used in resolving or
lessening these problems.” Syl. pt. 5, State ex rel. Dept. of H.S. v. Cheryl M.,
177 W.Va. 688, 356 S.E.2d 181 (1987).

Syl. pt. 4 - The purpose of the Child’s case plan is the same as the family case
plan, except that the focus of the child’s case plan is on the child rather than
the family unit. The child’s case plan is to include, where applicable, the
requirements of a family case plan, as set forth in W.Va. Code, 49-6-5(a)
[1992] and 49-6D-3(a) [1984], as well as the additional requirements
articulated in W.Va. Code, 49-6-5(a).

Syl. pt. 5 - W.Va. Code, 49-6-8(d) [1992] requires the Department of Health
and Human Resources to file a report with the circuit court in any case where
any child in the temporary or permanent custody of the Department of Health
and Human Resources receives more than three placements in one year no
later than thirty days after the third placement.
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CHILD CUSTODY

Case plan for child (continued)

State ex rel. S.C. v. Chafin, (continued)

Syl. pt. 6 - “ ‘A statutory provision which is clear and unambiguous and
plainly expresses the legislative intent will not be interpreted by the courts
but will be given full force and effect.” Syl. pt. 2, State v. Epperly, 135
W.Va.877,65S.E.2d 488 (1951).” Syl. pt. 3, Echardv. Holland, 177 W .Va.
138,351 S.E.2d 51 (1986).

The Court found DHHR had failed to comply with the statutory requirements.
Because of the complexity of complying with the statutes, the Court required
a progress report by October 1, 1994. Writ of habeas corpus denied (S.C.
was released when the petition was filed); writ of mandamus granted.

Fit caretaker defined

Dancy v. Dancy, 447 S.E.2d 883 (1994) (Per Curiam)

(NOTE: although brought as a divorce action, this case is included so as to
be a guide for cases involving termination of parental rights.)

Terry Dancy was denied permanent custody of his eleven year old daughter.
Betty Dancy, the child’s mother, has complied with DHHR’s plan to
rehabilitate herself from alcoholism.

While in her mother’s care, the child did well in school but was frequently
absent. Mrs. Dancy instructed the school to send her daughter to a friend’s
house after school; she claimed it allowed the child more play time and also
claimed that she was waiting for her daughter at the house.

Following Mrs. Dancy’s relapse into alcoholism, DHHR filed a petition
seeking temporary custody, which petition was granted. Terry Dancy was
awarded temporary physical custody. While in her father’s care the child
missed less school and was evaluated as well-adjusted and without a strong
preference as to which parent she lived with. After the mother complied with
DHHR’s service plan, DHHR’s petition was dismissed and permanent cus-
tody awarded to her. Throughout the multiple hearings, the circuit court
referred the matter to a family law master and affirmed the master’s
decisions.

138



CHILD CUSTODY

Fit caretaker defined (continued)

Dancy v. Dancy, (continued)

Syl. pt. 1 - “To be considered fit, the primary caretaker parent must: (1) feed
and clothe the child appropriately; (2) adequately supervise the child and
protect him or her from harm; (3) provide habitable housing; (4) avoid
extreme discipline, child abuse, and other similar vices; and (5) refrain from
immoral behavior under circumstances that would affect the child. In this
last regard, restrained normal sexual behavior does not make a parent unfit.”
Syllabus Point 5, David M. v. Margaret M., 182 W.Va. 57, 385 S.E.2d 912
(1989).

Syl. pt. 2 - “ “The exercise of discretion by a trial court in awarding custody
of a minor child will not be disturbed on appeal unless that discretion has
been abused: however, where the trial court’s ruling does not reflect a
discretionary decision but is based upon an erroneous application of the law
and is clearly wrong, the ruling will be reversed on appeal.” Syllabus Point
2, Funkhouser v. Funkhouser, 158 W.Va. 964, 216 S.E.2d 570 (1975).”
Syllabus Point 1, David M. v. Margaret M., 182 W.Va. 57, 385 S.E.2d 912
(1989).

The Court found the trial court’s decision reasonable. No abuse of discretion.
Affirmed.

Improvement period

Custody during

In the Interest of Renae Ebony, 452 S.E.2d 737 (1994) (Workman, J.)

See CHILD CUSTODY Temporary custody, (p. 140) for discussion of topic.
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CHILD CUSTODY

Permanent custody

Case plan for child

State ex rel. S.C. v. Chafin, 444 S.E.2d 62 (1994) (McHugh, J.)

See CHILD CUSTODY Case plan for child, (p. 135) for discussion of topic.

Standard for determining

State ex rel. David Allen B. v. Sommerville, 459 S.E.2d 363 (1995) (Recht,
1)

See PATERNITY Blood tests, When required, (p. 495) for discussion of
topic.

Temporary custody

In the Interest of Renae Ebony, 452 S.E.2d 737 (1994) (Workman, J.)

Appellant here was Renae Ebony’s guardian ad litem. H